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PER CURI AM

Connell Lee Berry appeals a $10,000 forfeiture requirenment
i mposed on himas part of his sentence for three drug of fenses. W

affirm

I .

Berry was charged with conspiring to distribute and to possess
with the intent to distribute nore than 50 grans of cocai ne base,
see 21 U S . CA 8 846 (Wst 1999) (Count One); distributing nore
than 50 granms of cocai ne base, see 21 U S . C A 8§ 841(a)(1l) (West
1999) (Count Two); and distributing nore than five grans of cocai ne
base, see id. (Count Three). The indictnent also contained a
notice alleging the Government was entitled to forfeiture of at
| east $10,000 of Berry’'s assets. See Fed. R Cim P. 32.2(a).

Berry pled gquilty to all three counts wthout a plea
agreenent . The CGovernnent then proffered that Berry' s offenses
i ncluded the sale of 56.4 grans of cocai ne base for $1,800 and the
sale of 12.9 grams of cocaine base for $475. Later the sane day,
the district court entered an order docunmenting the forfeiture of
$10,000 to the United States. The district court clerk
subsequently entered a judgnent against Berry for the $10,000
forfeiture.

The district court sentenced Berry to 120-nmonth terns of

i mprisonment on Counts One and Two and a 108-nonth term on Count



Three, all to be served concurrently. The court also inposed
concurrent five-year terns of supervised rel ease and ordered Berry
to pay a $5,000 fine. Al t hough the fine anmobunt was bel ow the
$15, 000-t o- $10, 000, 000 range prescribed by the guidelines, see

United States Sentencing Guidelines Mnual 8 5EL.2(c) (2002);

21 U.S.C A 8§ 841(b)(1)(A), (B) (West 1999 & Supp. 2004), the court
found that Berry would not be able to satisfy a fine in the
gui deline range. The district court al so ordered that as a speci al
condition of Berry's supervised release, he would forfeit the

property specified in the forfeiture order.

.

Berry contends that the district court erred in ordering him
to forfeit $10,000 in the absence of evidence linking assets in
that amount to his drug trafficking crimes. He concedes that he
never objected to the order and thus that we should conduct plain
error review'!

Qur authority to correct forfeited errors is granted by
Federal Rule of Crim nal Procedure 52(b), which provides that “[a]

plain error that affects substantial rights may be consi dered even

The Governnent maintains that Berry waived review of the
forfeiture order by virtue of his guilty plea and his failure to

contest the Governnent’'s forfeiture allegation. The CGover nnent
therefore contends that we should not review the forfeiture order
even for plain error. |Inlight of our conclusion that Berry cannot

satisfy the plain error requirenents, we do not address this waiver
ar gument .



t hough it was not brought to the court’s attention.” |In order to
establish our authority to notice an error not preserved by tinely
obj ection, Berry nmust denonstrate that an error occurred, that the

error was plain, and that the error affected his substanti al

rights. See United States v. dano, 507 U S. 725, 732 (1993).
Even if Berry can satisfy these requirenents, correction of the
error remains within our discretion, which we “shoul d not exercise
unl ess the error seriously affects the fairness, integrity or
public reputation of judicial proceedings.” Id. (internal
guotation marks & alteration omtted).
Here, even if we assune that ordering the forfeiture
constituted plain error, Berry cannot denonstrate that the error

affected his substantial rights, i.e., that it was prejudicial

See id. at 734; United States v. Hastings, 134 F.3d 235, 240 (4th
Cir. 1998) (explaining that an error is prejudicial when it
“actually affected the outconme of the proceedings”). That is so
because t he anpbunt of the fine i nposed was based on Berry’'s ability
to pay, and the fine and the forfeiture were part of the single,
integrated sentence. Berry has failed to show that any reduction
in the amount of the forfeiture would not sinply have resulted in

a commensurate increase in the amount of the fine inposed.?

2\ note that even were we to hold that Berry denobnstrated
plain error affecting his substantial rights, we would decline to
exercise our discretion to notice the error under the specific
facts of this case. Berry was aware of the forfeiture order and
was the person best positioned to know whether it was based in
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[T,
In sum because Berry has failed to show that he was

prejudi ced by the issuance of the forfeiture order he chall enges,

we affirm

AFFI RVED

fact, yet he did not challenge it when given the opportunity; the
forfeiture did not violate the Excessive Fines C ause of the Eighth
Amendrent; and, Berry will be able, via 28 U S.C A § 2255 (West
Supp. 2004) notion, to challenge his counsel’s failure to object.
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GREGCRY, Circuit Judge, dissenting:

| respectfully dissent. | would hold that the district court
commtted plain error ininposing a forfeiture on Berry w thout the
required “factual nexus” between the forfeiture anount and his drug

crinmes.

l.

Crimnal forfeiture is authorized by 21 U S.C. 8 853, which
provides for the forfeiting of property “constituting, or derived
from any proceeds the person obtained, directly or indirectly, as
the result of” certain controlled substance violations. 21 U S. C
§ 853(a)(1) (1999). Property “used, or intended to be used, in any
manner or part, to commt, or to facilitate the comm ssion of” such
a violation is likew se subject to forfeiture. 1d. 8§ 853(a)(2).

In Libretti v. United States, 516 U. S. 29 (1995), the Suprene

Court considered 21 U.S.C. 8 853 and held that crimnal forfeiture
“is less a substantive offense and nore an elenent of the

of fender’'s sentence.” United States v. Wiite, 116 F.3d 948, 950

(st Cr. 1997) (citing Libretti, 516 U S. at 39). Because
forfeiture is part of the sentence, the requirenments of Fed. R
Crim P. 11 do not apply. Libretti, 516 U.S. at 39-41. *“This does
not mean, however, that the governnment can forfeit assets for the
asking.” Wite, 116 F.3d at 950. Rather, the Libretti Court nade

clear that “8§ 853 limts forfeiture by establishing a factual nexus



requirenent: Only drug-tainted assets may be forfeited.” 516 U. S.

at 42 (enphasis added). Thus, the Governnment nust establish a
connection between the forfeited property and the defendant’s
crimnal conduct.?

Fed. R Crim P. 32.2, which governs the procedure for the
forfeiture of assets in a crimnal case, confirns this requirenent.
It states, in part:

| f the government seeks a personal noney judgnent, the

court nust determne the amount of noney that the

defendant wll be ordered to pay. The court’s
determ nation may be based on evidence already in the
record, including any witten plea agreenent or, if the
forfeiture is contested, on evidence presented by the
parties at a hearing after the verdict or finding of
guilt.
Fed. R Cim P. 32.2(1). Libretti noted that a district court did
not have to accept a defendant’s agreenent to forfeit property,
“particularly when the agreenent is not acconpanied by a
stipulation of facts supporting forfeiture, or when the trial judge

for other reasons finds the agreenent problematic.”? 519 U.S. at

43. It also stated that in the case before it “we need not

The preponderance of the evi dence standard governs forfeiture
guesti ons. United States v. Tanner, 61 F.3d 231, 234 (4th Cr.
1995).

The Governnent urges us to read this statenent to nean that
while the district court does not have to rely upon a stipul ation
in a witten plea agreenent, it has the discretion to accept the
Governnment’s proffered forfeiture anount in the absence of any plea
agreenent . Appel lee’s Br. at 17. Such an interpretation goes
beyond the holding of Libretti and is inplausible in |ight of the
Libretti Court’s reiteration that 8 853 requires a “factual nexus.”
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determne the precise scope of a district court’s independent
obligation, if any, to inquire into the propriety of a stipul ated
asset forfeiture enbodied in a plea agreenent.” 1d. However, this
was because “there is anple evidence that the District Court both
understood the statutory requisites for crimnal forfeiture and
concl uded that they were satisfied on the facts of this case at the

tinme the sentence was inposed.” [d. at 44.

.
As the mpjority notes, because Berry did not object to the
order of forfeiture, the district court’s decision to inpose
forfeiture in the anbunt of $10,000 is reviewed for plain error.?

Fed. R Cim P. 52(b); United States v. Fant, 974 F.2d 559, 564

(4th Gr. 1992).

*While the nmmjority declines to reach the Governnent's
argunment that Berry waived review of the forfeiture order by
pleading guilty, | would find that a waiver did not occur. The
Suprene Court’s holding that forfeiture is part of a defendant’s
sentence and not a substantive charge, Libretti, 516 U S. at 39-41,
forecl oses the Governnent’s argunent that Berry’'s guilty plea acted
as a waiver to his right to challenge the forfeiture.

The Governnent also fails to denonstrate why this court shoul d
treat Berry's failure to object to his forfeiture anount
differently from a failure to object to any other part of his
sentence. For exanple, if the Governnment gave Berry notice that it
pl anned t o seek an upward departure under the Sentenci ng Gui del i nes
and the district court inposed such departure w thout objection,
Berry’'s argunment on appeal that such a departure was unwarranted
woul d clearly be subject to plain error review. | fail to see how
the absence of an objection to the amunt of forfeiture is
di sti ngui shabl e.



In this case, there were no “stipulated facts” concerning
forfeiture for the district court to consider because Berry di d not
plead guilty pursuant to a witten plea agreenent. The district
court judge also did not nake any inquiry into what facts supported
the forfeiture of $10, 000. Simlarly, the Governnment did not
proffer any evidence to support a forfeiture of that anount. In
short, no evidence supported a factual nexus between the drug
crimes to which Berry pled guilty and the $10,000 forfeiture
amount.* In light of the clear |anguage of 8§ 853, Rule 32.2, and
the Court’s holding in Libretti, this was “error” under prong one

of the plain error analysis as set out in United States v. d ano,

507 U.S. 725, 732 (1993). This error was al so “plain” under prong
two because Libretti explicitly stated that 8 853 included a
factual nexus requirenent. See A4 ano, 507 U. S. at 732 (expl aining
that “plain” is synonynous with clear or equivalently obvious);

United States v. Neal, 101 F.3d 993, 998 (4th Cr. 1996)

(explaining that an error is clear or equivalently obvious “if the
settled |l aw of the Suprenme Court or this circuit establishes that

an error has occurred”).

“The record does not reveal any reason that the forfeiture
amount was set at $10,000. The Presentence |Investigation Report,
i ssued on Decenber 3, 2003, indicated that Berry had $15 i n known
assets and $212 in unsecured debt. G ven that Berry’'s charged drug
transactions only anpbunted to $2,275, it appears that the
Gover nment may have set this amount arbitrarily. At oral argument,
the Assistant United States Attorney admtted that the record does
not reflect how the $10, 000 anpbunt was cal cul at ed.
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Al t hough such error occurred, Berry nmust al so denonstrate that
the error affected his “substantial rights.” |In nost cases, this
means that the error nust have been prejudicial inthat it affected
t he outcone of the district court proceedings. dano, 507 U S. at
734. The mmpjority reasons that any error did not affect Berry’'s
substantial rights because his forfeiture and his fine were part of
a single, integrated sentence in which the district court judge
assessed a lower fine anmount than that authorized by statute and
the Sentencing Guidelines. However, in inposing a smaller fine,
the district court judge specifically noted at sentencing: *“The
Court finds that you are without the ability to satisfy a fine in
the prescribed range or pay interest.” J.A 36. This finding was
in accordance wwth U S.S.G 8§ 5E1.2, which gives a court authority
to inpose a smaller fine if the defendant establishes that he is
unable or not likely to becone able to pay all of the required
fine. See U S.S.G § 5E1.2 (e).

The judge then noted that, “You will forfeit property to the
United States as specifiedin the final order of forfeiture.” J.A
36. The judge did not nmention the $10,000 forfeiture amount or tie
that forfeiture anount to his finding that Berry was w thout the
ability to pay the fine. Thus, neither the judge s findings at
sent enci ng nor other evidence in the record support the majority’s
assertion that a reduction in the anmount of forfeiture may have

resulted in a conmensurate increase in the amount of fine inposed.
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The Fourth Circuit’'s decisionin United States v. Maxwel |, 285

F.3d 336 (4th Cr. 2002), supports a finding that this error
affected Berry’'s substantial rights. In Maxwell, the court
conducted plain error review when a judge sentenced a defendant to
a longer termof supervised release than that allowed by statute.
285 F. 3d at 339. After finding that prongs one and two of O ano
were met, the court found that the error affected the defendant’s

substantial rights because “the terns and conditions of supervised

rel ease are a substantial inposition on a person’s liberty.” |d.
at 342. Li kewi se, the forfeiture here is a term of Berry's
supervised release. It is atermthat will likely subject Berry to

much financial hardship and also restrain him because he is now
subject to a $10,000 debt after he serves his sentence—a
consi der abl e anount. Therefore, | would find that the district
court’s inposition of the $10,000 forfeiture as a condition of
Berry's supervised rel ease, without any evidence suggesting that
such a forfeiture amount was correct, affected Berry’'s substanti al
rights.

The | ast consideration, whether this error seriously affects
the fairness, integrity or public reputation of judicia
proceedings, is usually nore difficult to denonstrate. However,
our holding in Maxwell suggests that it may be “fundanentally

unfair” to uphold a plain error that substantially affects one’s
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rights during a sentencing proceeding, when a resentencing can
easily occur.® Specifically, the court stated,
the restrictions on a person’s liberty while serving a
term of supervised release are quite substantial. To
refuse to order a resentenci ng when a defendant will be
required to endure such restrictions on his I|iberty,
including restrictions on his ability to travel, for
nearly a year |longer than required by |law, strikes us as
fundamental |y unfair.
Maxwel |, 285 F.3d at 342-43. Simlarly, it is “fundanentally
unfair” to subject Berry to a $10,000 forfeiture when the terns of
hi s supervised rel ease can be easily nodified at resentencing. In
this regard it is entirely reasonable to view a $10,000 forfeiture
as just as, if not nore, onerous than subjecting one to an
addi ti onal el even nonths of supervised release as in Maxwell.

Yet, aside from this “fundanental unfairness,” this case

i nvol ves broader concerns. In Libretti, the Court recogni zed that

There is sone authority that unobjected to errors in
sentenci ng should be reviewed with a |l ess deferential standard as
the costs of resentencing are | ower than the costs of retrial. 1In
United States v. Sofsky, 287 F.3d 122 (2d GCir. 2002), the Second
Circuit stated:

We have also noted that noticing unobjected to errors
that occur at trial precipitates an entire newtrial that
coul d have been avoided by a tinely objection, whereas
correcting a sentencing error results in, at nost, only
a remand for resentencing, or as, in this case, for a
nodi fication of the allegedly erroneous condition of
supervi sed rel ease. Accordi ngly, although the Gover nnent
is correct that plain error review applies, it appears
that in the sentencing context there are circunstances
that permt us to relax the otherw se rigorous standards
of plain error review to correct sentencing errors.

ld. at 125.
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it had previously found that broad forfeiture provisions, such as
21 U.S.C. 8 853, “carry the potential for Governnent abuse and ‘ can
be devastating when used unjustly.’” 516 U.S. at 43 (quoting

Caplin & Drysdale, Chartered v. United States, 491 U S. 617, 634

(1989)). “Nonet hel ess, [it] concluded that ‘[c]ases involving
particul ar abuses can be dealt with individually by the |ower
courts, when (and if) any such cases arise.’”” 1d. (quoting Caplin
& Drydale, 491 U S. at 635). Because the facts of this case
indicate that the Governnent inposed a forfeiture anount
arbitrarily and wi thout any factual nexus whatsoever to the drug
crimes in question, | conclude that this is such a case of abuse.®

| believe such abuse seriously affects the fairness, integrity
and public reputation of judicial proceedings. First, this
overreaching inplicates both the fairness and public reputation of
our judicial systembecause it underm nes a systemthat is built on
finding facts only through evidence as well as on follow ng
procedural safeguards adequate to protect the public’s rights.
Second, and equally inportant, is that the forfeiture anmobunt was
i nposed neither with any judicial finding that such an anmount was
appropriate nor any evidence in the record to justify a $10, 000

forfeiture. In this regard, this case directly and seriously

°By using the term “abuse,” | do not nean to suggest that the
Governnment acted with any ani nus towards Berry.
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affects the integrity of our judicial system a systemin which the

j udge must be the arbiter of such forfeiture findings.

L1l
Accordingly, as | would find that it was plain error to
subject Berry to a $10,000 forfeiture w thout establishing a
factual nexus between this anount and his drug crines, |

respectfully dissent.
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