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PER CURI AM

Al exander Janes Hardnett was convicted after a bench
trial of one count of conspiracy to possess wth intent to
distribute fifty grans or nore of cocaine base and one count of
di stribution of cocaine and ai ding and abetting such distribution.
Hardnett’s counsel has filed a brief pursuant to Anders V.
California, 386 U S. 738 (1967), asserting there are no neritorious
i ssues, however raising several issues for review. Hardnett has
filed a pro se supplenental brief in which he raises issues
contained in counsel’s brief and other issues. Wile we affirmthe
convictions, we vacate the sentence and remand for resentencing.

We find the district court did not abuse its discretion

denying the notions to substitute counsel. United States v.

Cor por an- Cuevas, 35 F.3d 953, 956 (4th Cr. 1994). W further find
no error in the court’s decision not to preclude the testinony of
three witnesses. Hardnett’s challenge to the court’s credibility

findings nust fail. United States v. Hobbs, 136 F.3d 384, 390 n. 11

(4th Cr. 1998). W further find no error because the court did
not review the grand jury transcript. Simlarly, we find no
prosecutorial m sconduct. There was no error in the court’s
decision to admt evidence of cocaine that was stored in a |aw
enforcement officer’s evidence |locker. There is no evidence the
chai n of custody was broken or that the evidence was tanpered with

Hardnett’s clai mthat he shoul d have been given a reason as to why



a different judge was assigned to his trial and an opportunity to
reconsider his decision to have a bench trial is without merit.
There is no evidence of an unnecessary delay prior to having
Hardnett be arraigned before a magistrate judge. Mor eover ,
Har dnett cannot show he was prejudiced by the del ay.

At sentencing, the district court made factual findings
wth respect to the drug anount, possession of a firearm
obstruction of justice and Hardnett’s supervisory role in the
conspi racy. These findings increased the offense |evel from 32
(based on the conviction for conspiracy to distribute 50 grans or
nmore of crack cocaine) and mandated a |life sentence. Wthout the
enhancenents, Hardnett would not have faced a mnmandatory life
sentence under the guidelines. The statutory termof inprisonnment
for the conspiracy charge was twenty years’ inprisonnent to life
i npri sonnent .

We find Hardnett’'s sentence was in violation of the rule

announced in United States v. Booker, 125 S. C. 738, 2005 W. 50108

(2005). Booker held that the “Sixth Anmendnent is violated when a

district court, acting pursuant to the Sentencing Reform Act and

the guidelines, inposes a sentence greater than the naximum
aut hori zed by the facts found by the jury alone.” United States v.
Hughes, _ F.3d __, 2005 W 147059, *3 (4th Cr. Jan. 24, 2005).

| n Booker, the Suprene Court severed and excised two provisions of

the Sentencing Reform Act: 18 U S.C. 8§ 3553(b)(1), requiring

- 3 -



sentencing courts to i npose a sentence within the guideline range,
and 18 U.S.C. 8§ 3742(e), setting forth standards of review on
appeal. The Court held that the remai nder of the guidelines remain
as advisory, requiring a sentencing court to consider applicable
gui del i nes ranges, but allowing the court to “tailor the sentence

in light of other statutory concerns Booker, 2005 W
50108, at *38.

| n Hughes, we found Hughes’ sentence exceeded t he maxi num
sentence authorized by the facts found by the jury alone, in

vi ol ati on of Booker. Hughes, 2005 W. 147059, at *4. Hughes rai sed

the issue for the first time on appeal and review was for plain
error. |d. Under plain error review, we found there was error,
the error was plain, and the error affected Hughes' substantia
rights. 1d. at *4-5. W recognized the error because “to | eave
standing this sentence inposed under the mandatory gquideline
regi me, we have no doubt, is to place in jeopardy the fairness,
integrity or public reputation of judicial proceedings.” 1d. at *5
(internal quotation nmarks omtted).

Al t hough neither counsel nor Hardnett raised this issue
on appeal, under the dictates of Anders we nust review the record
for any neritorious issues. Based on our review of the inposition
of the sentence, we find plain error and nust vacate the sentence
and remand to the district court for resentencing consistent with

t he rul es announced i n Booker and Hughes.



Because the sentencing guidelines remain in place in an
advi sory capacity, we have reviewed the enhancenents. W find no
error wth respect to the enhancenments for drug quantity,
possession of a firearmor Hardnett’s role in the offense. Wth
respect to the enhancenent for obstruction of justice, we find any
error harmess as it has no bearing on the sentence reconmended by
t he sentenci ng gui del i nes.

In accordance with the requirenments of Anders, we have
reviewed the entire record in this case. W affirm the
convictions. W vacate the sentence and remand for resentencing
consistent with the rules and instructions announced i n Booker and
Hughes. W di spense with oral argunent because the facts and | egal
contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.
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