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PER CURI AM

Chante Ezequiel Taylor pled guilty to possession of a
firearm by a convicted felon, in violation of 18 US. C
88 922(g)(1), 924(a)(2) (2000). The district court inposed a
gui del i nes sentence of 110 nonths’ inprisonnent. Taylor attacks
only his sentence on appeal and asserts his guidelines sentence was

i nposed in violation of the Sixth Amendnent under United States v.

Booker, 125 S. C. 738 (2005) (the mandatory manner in which the
federal sentencing guidelines required courts to i npose sentenci ng
enhancenents based on facts found by the court by a preponderance
of the evidence violated the Sixth Amendnent). Specifically,
Taylor clainms that his Sixth Amendnent rights were viol ated when
the district court enhanced his offense | evel four |evels, pursuant

to U.S. Sentencing Guidelines Manual § 2K2.1(b)(5) (2003), because

Tayl or possessed a firearm in connection with another felony
of fense, nanely possession with intent to sell or deliver cocaine.

Because Tayl or did not raise this issue below, our review
is for plain error. To establish plain error, Taylor nust show
that an error occurred, that the error was plain, and that the

error affected his substantial rights. United States v. d ano, 507

US. 725, 732 (1993). Even if Taylor makes this show ng, we wl|
correct the error only if it “seriously affect[s] the fairness,
integrity or public reputation of judicial proceedings.” 1d.

(internal citations omtted).



To establish that a Sixth Anendnment error occurred in his
sentencing, Taylor nust show that the district court inposed a
sent ence exceedi ng the maxi nrum al | owed based only on the facts he
adm tt ed. See Booker, 125 S. C. at 756 (“Any fact (other than a
prior conviction) which is necessary to support a sentence
exceedi ng t he maxi mumaut hori zed by the facts established by a plea
of guilty or a jury verdict nust be admtted by the defendant or
proved to a jury beyond a reasonable doubt.”). Assumi ng that
Tayl or did not admt that he possessed a firearmin connection with
anot her felony offense, and the chall enged four point enhancenent
is disregarded, Taylor’s maxi num total offense |evel would have
been twenty-four rather than twenty-eight.” Based on of fense | evel
twenty-four and Taylor’s crimnal history category of VI, Taylor’s
sentencing range would have been 100 to 125 nonths w thout the
chal | enged four point enhancenent. Taylor’s sentence of 110 nonths
fell squarely within that range. Because Taylor’s sentence did not
exceed the maxi mnum aut hori zed by the facts of the offense to which

he pled guilty, no Sixth Arendnent violation occurred.

"As in United States v. Evans, 416 F.3d 298 (4th G r. 2005),
for purposes of deternm ning whether a Sixth Amendnent violation
occurred, the sentence inposed on Taylor is conpared against the
gui del i ne range that was properly determ ned (thus not considering
the challenged four point enhancenent) before that range was
adj usted to account for the three-point reduction in offense | evel
Tayl or received for acceptance of responsibility.
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To the extent Taylor argues that the district court’s
treatment of the sentencing guidelines as mandatory requires
resentencing, this claimalso fails. Because Taylor did not object
to the application of the sentencing guidelines as nmandatory,

appellate reviewis for plain error. United States v. Wite, 405

F.3d 208, 215 (4th Gr. 2005). In Wiite, we held with regard to a
def endant whose appeal was pendi ng when Booker was decided that it
was error, that was plain, for the district court to treat the
gui del i nes as nmandatory. Id. at 217. However, to satisfy the
third prong of plain error analysis a defendant nmust show t hat he
was actually prejudiced. Id. at 223 (error did not affect
substantial rights when court indicated it was content with the
gui del i nes range and sentence).

Tayl or has not denonstrated that the error of sentencing
hi m under the mandatory guidelines reginme affected the outcone of
the district court proceedings. The district court judge nade no
statenents at sentencing indicating that he w shed to sentence

Tayl or bel ow t he gui deli ne range but that the guidelines prevented

him from doing so. In addition, the district court judge
specifically noted at sentencing that “quite frankly, if the
sentencing range were Jlower, | probably would not consider

[ sentencing Taylor at the |low end of the guideline range]
because of M. Taylor’s record.” The district court further

expressed that Taylor’s “record is not good” and that he should



have received “nore severe punishnent for other crines.” Gven
these comments at sentencing, and the utter absence of any
indication that the district court would have given a |ower
sentence had it been aware that application of the sentencing
guidelines was discretionary, Taylor fails to denonstrate that
application of the guidelines as mandatory af fected his substanti al
rights. Therefore, we affirm Taylor’s sentence.

We dispense with oral argunent because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.
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