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PER CURI AM

Charles Edward Hooper pled gqguilty to one count of
di stribution of cocaine base, in violation of 21 U S.C. § 841(a) (1)
(2000). The district court sentenced him under the federal
Sentencing CGuidelines to thirty nonths inprisonnment. Thi s
sentence was based, in part, on the district court’s attributing
certain drug quantities to Hooper that were not alleged in the
i ndi ct ment.

In his initial brief, Hooper challenged the district
court’s inclusion of three drug sales conducted by Douglas E
Jackson as relevant conduct in determ ning Hooper’s sentence,
arguing that it was not supported by a preponderance of the

evi dence. Hooper filed a supplenental brief, citing Blakely v.

Washi ngton, 124 S. C. 2531 (2004), asserting for the first tinme on

appeal that his sentence is unconstitutional. In United States v.

Booker, 125 S. C. 738 (2005), the Suprene Court held that the
federal Sentencing Guidelines, under which courts were required to
i npose sent enci ng enhancenent s based on facts found by the court by
a preponderance of the evidence, violated the Sixth Amendnent
because of their mandatory nature. |[d. at 746, 750 (Stevens, J.,
opinion of the Court). The Court renedied the constitutional
vi ol ati on by maki ng the Gui delines advisory through the renoval of

two statutory provisions that had rendered them nandatory. 1d. at



746 (Stevens, J., opinion of the Court); id. at 756-57 (Breyer, J.,
opi nion of the Court).

Al t hough Hooper did not raise this Sixth Amendnment
chall enge at sentencing, this court has held that a nmandatory
enhancenent based on judicial fact-finding supported by a
preponderance of evidence constitutes plain error warranting

correction. United States v. Hughes, 401 F.3d 540, 547-48 (4th

Cr. 2005) (citing United States v. O ano, 507 U S. 725, 731-32

(1993)). In light of Booker and Hughes, we find that the district
court plainly erred in sentenci ng Hooper.! Because Hooper does not
chal l enge the validity of his conviction, we affirmhis conviction,
vacate his sentence and remand for proceedings consistent with
Hughes.? 1d. at 546 (citing Booker, 125 S. C. at 764-65, 767

(Breyer, J., opinion of the Court)). W dispense with oral

Just as we noted in Hughes, 401 F.3d at 545 n. 4, “[we of
course offer no criticismof the district judge, who followed the
| aw and procedure in effect at the tinme” of Hooper’s sentencing.

2Al t hough the Sentencing CGuidelines are no | onger nandatory,
Booker nmkes clear that a sentencing court nust still “consult
[the] CGuidelines and take theminto account when sentencing.” 125
S . at 767. On remand, the district court should first
determ ne the appropriate sentencing range under the Guidelines,
making all factual findings appropriate for that determ nation
Hughes, 401 F. 3d at 546. The court shoul d consi der this sentencing
range along with the other factors described in 18 U. S.C. 8§ 3553(a)
and then inpose a sentence. 1d. |If that sentence falls outside
t he Gui deli nes range, the court should explain its reasons for the
departure as required by 18 U. S.C. §8 3553(c)(2). 1d. The sentence
must be “within the statutorily prescribed range and
reasonable.” |1d. at 547
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argunent because the facts and |legal contentions are adequately
presented in the materials before the court and argunment woul d not
ai d the decisional process.
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