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PER CURI AM

Nor mand Thonmas Turgeon, Kenneth Charles Giffith, and
David Gregory Mieller were indicted of seven counts of mail and
wire fraud, in violation of 18 U . S.C. 88 1341, 1343 (2000), and one
count of conspiracy to commt fraud, in violation of 18 U S. C
§ 317 (2000). Appellants undertook a schene to acquire land in
Fl oyd County, Virginia, from out-of-state owners, and then sel
tinmber rights to commercial |oggers. In sone cases, Appellants
contracted to purchase land fromthe owners, but sold the tinber
rights before they owned the |and outright, in violation of state
law. In other cases, Appellants attenpted to lay claimto the | and
under the doctrine of adverse possession, but did not neet the
statutory m ni num possession tinme. Appellants were arrested and
charged with fraud. Following a five-day jury trial, Appellants
were convicted on all counts. Giffith was sentenced to twenty-
four months in prison, and Turgeon and Miel |l er were each sentenced
to twenty-seven nmonths in prison. They now appeal .?

Appel l ants raise several issues regarding their tria
defense of adverse possession. At the heart of their appeal is
their purported belief that wunder the doctrine of adverse
possession, they obtained legal title to |and as soon as they had

t aken open and hostil e possession of the property. However, under

We grant the Governnent’s notion to file a supplenental brief
to address Giffith's appeal, which was initially disnm ssed for
failure to prosecute, but subsequently reinstated.
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Virginia law, “to establish title to real property by adverse
possession, a claimnt nust prove actual, hostile, exclusive,
vi si bl e and conti nuous possession, under claimof right, for the

statutory period of 15 years.” Kim v. Douval Corporation, 529

S.E 2d 92, 95 (Va. 2000); see also Va. Code Ann. 8 8.01-236 (Mchie
2000). Accordingly, we find that the district court did not abuse
its discretion in refusing to submt Appellants’ inconplete and
erroneous jury instructions that omtted the fifteen-year

requi renent, Chaudhry v. Gallerizzo, 174 F.3d 394, 408 (4th Grr.

1999) (defining the standard of review); United States v. Sloley,

19 F.3d 149, 153 (4th Cr. 1994) (requiring that a requested
instruction be supported by an evidentiary foundation and
accurately state the applicable |aw), and that the court’s adverse
possession instructions accurately reflected state law. Kim 529
S.E. 2d at 95; Va. Code Ann. § 8.01-236.

W also reject Appellants’ clainms that the district
court’s refusal to adopt their interpretation of adverse possession
| aw prejudi ced their case, that the court’s deneanor deprived them
of afair trial, and that the court erred by refusing to all ow them
to present excerpts of case |lawto establish the defense of adverse
possession. Additionally, we reject Appellants’ clains that the
court inappropriately questioned Giffith’s credibility, and
erroneously refused to admt evidence of a defective deed in the

title of one of the properties involved in the fraudul ent schene.



These argunents are all based on Appellants’ purported belief that
they obtained legal title at the nonent they entered the victins’
property. We find that the district court’s rulings were an effort
to conduct the trial within the framework of an articulation of
applicable |aw Additionally, as the district court noted,
Appel lants’ stated belief that they held legal title to the
properties in question does not shield them from liability for
trespass, fraud, or any action brought by the |legal owner. Thus,

any error by the court was harmess. United States v. Brooks, 111

F.3d 365, 371 (4th Cr. 1997).

Turgeon also contends that the evidence presented at
trial was insufficient tofind himguilty of Count VIII, because he
sold his conmpany and withdrew fromthe conspiracy before Giffith
sold the tinber rights to the land that was the subject of Count
VIIl. Thus, he contends, the district court erred by denying his
notion for a judgnent of acquittal.

This court reviews the district court’s decision to deny

a notion for judgnent of acquittal de novo. United States V.

Gallinore, 247 F.3d 134, 136 (4th Gr. 2001). Were, as here, the
noti on was based on i nsufficient evidence, “[t]he verdict of a jury
must be sustained if there is substantial evidence, taking the view

nost favorable to the Governnent, to support it.” d asser .

United States, 315 U. S. 60, 80 (1942). This court does not review

the credibility of the witnesses and assunes that the jury resol ved



all contradictions in the testinony in favor of the Governnent.

United States v. Roner, 148 F. 3d 359, 364 (4th G r. 1998). Turgeon

was involved in the fraudul ent schene from the very begi nning.
Al though he alleges that he sold his conpany to Giffith and
w thdrew fromthe conspiracy, there is no evidence, other than his
sel f-serving statenent, that he exited the conspiracy. View ng the
entirety of the evidence in a light nost favorable to the
Government, and assunming that the jury resol ved all inconsistencies
in favor of the Governnent, we conclude that a reasonable jury
could have concluded that Turgeon never wthdrew from the
conspiracy. Roner, 148 F.3d at 364.

Finally, we turn to Appellants’ contention that their
sentences were enhanced based wupon judicial fact-finding, in

violation of United States v. Booker, 125 S. . 738 (2005). 1In

Booker, the Suprene Court held that the federal sentencing
gui delines’ mandatory schenme, which provides for sentencing
enhancenents based on facts found by the court, violated the Sixth
Amendnent. Booker, 125 S. C. at 746 (Stevens, J., opinion of the
Court). The Court renedied the constitutional violation by
severing two statutory provisions, 18 U S.C. A § 3553(b)(1) (West
Supp. 2004) (requiring sentencing courts to inpose a sentence
wi thin the applicable guideline range), and 18 U . S.C. A 8§ 3742(e)
(West 2000 & Supp. 2004) (setting forth appellate standards of

review for guideline issues), thereby naking the guidelines
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advi sory. Booker, 125 S. C. at 756-57 (Breyer, J., opinion of the

Court)); United States v. Hughes, 401 F.3d 540 (4th G r. 2005).

Because Appellants did not raise this claim in the
district court, their sentences are reviewed for plain error.

Hughes, 401 F.3d at 547 (citing United States v. O ano, 507 U. S

725, 731-32 (1993)). To denonstrate plain error, a defendant mnust
establish that error occurred, that it was plain, and that it
affected his substantial rights. d ano, 507 U S at 731-32;
Hughes, 401 F.3d at 547-48. |f a defendant establishes these
requi renents, the court’s “discretion is appropriately exercised
only when failure to do so would result in a mscarriage of

justice, such as when the defendant is actually innocent or the

error seriously affects the fairness, integrity or public
reputation of judicial proceedings.” Hughes, 401 F.3d at 555

(internal quotation marks and citation omtted).
At sentencing, the Presentence Report (“PSR’) assigned

Appel  ants a base of fense | evel of six, pursuant to U.S. Sentencing

GQuidelines Manual 8 2Fl1.1(a). The PSR then increased Giffith's

and Turgeon’s offense |l evel by eight |levels for nore than $200, 000
in intended |oss, under USSG 8§ 2F1.1(b)(1). However, Muieller
recei ved a seven-level increase for |oss nore than $120, 000. All
three Appellants received a two-level increase for nore than
m ni mal planni ng under USSG 8 2F1.1(b)(2), and an additional two-

| evel increase for use of sophisticated neans.



After careful review of the record, we conclude that the
district court did not plainly err in applying the planning and
sophi sti cat ed neans enhancenents. O ano, 507 U S. 725 at 731-32;
Hughes, 401 F.3d at 546-47, 556. At trial, Giffith testified to
participating in an el aborate conspiracy to acquire |l and fromout -
of -state owners, and subsequently sell tinber rights to comerci al
| oggers. Turgeon and Mueller did not deny these facts. Instead,
Appel | ants asserted that they either owned the | and through a valid
contract, or m stakenly believed that under the doctrine of adverse
possession, they obtained legal title to |and once they had taken
open and hostil e possession of the property. However, the jury
necessarily rejected these clains in finding the Defendants guilty.
Accordingly, we find that the facts underlying the planning and
sophi sticated nmeans enhancenents were adnmitted to by the
Def endants, and therefore find no Sixth Amendnent violation for
t hese specific enhancenents.

However, we conclude that the district ~court’s
enhancenent for intended |oss constitutes plain error which
warrants correction. dano, 507 U S 725 at 731-32; Hughes, 401
F.3d at 546-47, 556. Although evidence of the anobunt of |oss was
presented at trial, the jury did not necessarily have to determ ne
a specific amount of loss to return a guilty verdict. Moreover,
Appel l ants squarely objected to the anmobunts at sentencing, and on

appeal. Accordingly, we conclude that the application of these
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enhancenments based upon judicial fact-finding constitutes plain
error under Booker.? Moreover, it appears that w thout these
enhancenents, all three Appellants woul d have been subject to | ower
sentenci ng ranges, denonstrating that the error affected their
substantial rights. Consequently, we find that the error seriously
affected the fairness and integrity of the proceedi ng and shoul d be
recogni zed. Hughes, 401 F.3d at 555.

Accordingly, we affirm Appellants’ convictions, but
remand for resentencing in accordance with Hughes.® Appellants’
notions to file supplenental briefs are granted and the notions
deened to be the supplenental briefs. W dispense with oral

argunment because the facts and | egal contentions are adequately

2Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4, (4th Gr. 2005), "[wje of course offer no criticismof the
district judge, who foll owed the | aw and procedure in effect at the
time" of Appellants’ sentencing.

3Al t hough the sentencing guidelines are no | onger nandatory,
United States v. Booker, 125 S. C. 738, 767 (2005), nekes clear
that a sentencing court nust still “consult [the] Guidelines and
take theminto account when sentencing.” On renmand, the district
court should first determ ne the appropriate sentenci ng range under
t he guidelines. Hughes, 401 F.3d at 546. The court should
consider this sentencing range along with the other factors
described in 18 U S.C. A 8 3553(a) (West 2000 & Supp. 2005), and
t hen i npose a sentence. 1d. &n.5. |If that sentence falls outside
t he gui delines range, the court should explain its reasons for the
departure, as required by 18 U S C A 8 3553(c)(2) (West Supp
2005). 1d. The sentence nmust be within the statutorily prescribed
range and reasonable. 1d. at 547.
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presented in the materials before the court and argunment woul d not

ai d the decisional process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED




