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PER CURI AM

Joe Anthony Brown appeals his convictions and sentence on
three drug- and firearmrel ated charges. Brown maintains that the
district court erred in denying his notions for judgnment of
acquittal on two of those counts, and in sentencing himto a prison
term of life plus 134 nonths. As expl ained below, we affirm
Brown’s convictions. However, we vacate his sentence and renmand

for resentencing in light of United States v. Booker, 125 S.

738 (2005), and its progeny.

I .

In 2001, a grand jury in the Wstern District of North
Carolina charged Brown in three counts of a nine-count indictnent
W t h: (1) conspiracy to possess with intent to distribute nore
than fifty grans of cocaine base, in violation of 21 U S C
88 841(a)(1) and 846 (the “drug conspiracy count”); (2) possession
withintent to distribute nore than five grans of cocai ne base, and
aiding and abetting the sane, in contravention of 21 U S C
§ 841(a)(1) and 18 U.S.C. §8 2 (the “drug possession count”); and
(3) use, carrying, and discharge of a firearm during and in
relation to the drug conspiracy, and possession and di scharge of
the firearmin furtherance of the conspiracy, in violation of 18
US C 8 924(c)(1) (the “firearm count”). Al so charged in the
i ndi ctment were Linwood Kenny (“Kenny”), and Byron Tate, Darius

Tate, and Lanmont Tate (individually, “Byron,” “Darius,” and



“Lanont,” and collectively, the “Tate brothers”). Kenny and the
Tate brothers each entered i nto pl ea agreenents with the Gover nnment
and testified against Brown at trial.

Brown’s trial began on January 29, 2003. The prosecution
present ed evi dence of a drug conspiracy involving Brown, Kenny, the
Tate brothers, and others to distribute crack cocaine in the Reid
Par k nei ghborhood of Charlotte, North Carolina, between m d-1997
and August 1999. Kenny and the Tate brothers were “wei ght deal ers”
wi th cl ose business and personal ties to each other, whereas Brown
was a “street dealer.” Speci al Agent Rodney Bl acknall of the
Bur eau of Al cohol, Tobacco, Firearns and Expl osives (“BATF"), who
testified for the prosecution as an expert in narcotics and
firearns, explained that weight dealers sell drugs in bulk to
street dealers, who then resell the drugs in smaller quantities to
addi cts and other users “at the bottomof the line.”

According to the trial testinony, Brown bought crack on a few
occasions from Byron and Darius, but nore often obtained it from
Kenny, to “cut it up” and sell in smaller quantities on the street.
Kenny woul d sonetinmes “front” drugs to Brown, i.e., allow Brown to
take the drugs now and pay for them later. BATF Agent Bl acknal
testified that, in his experience, weight dealers “front” only to
street dealers whom they trust and have dealt with on nunerous
occasi ons; based on that established relationship, the weight

deal er knows that the street dealer will sell the drugs and nake a



profit, and then will return to pay the debt and buy even nore
drugs fromthe wei ght deal er.

The trial evidence showed that the rel ati onship between Brown
(on the one hand), and Kenny and the Tate brothers (on the other
hand), took a violent turn in August 1999, after Kenny sold Brown
a quantity of “bad dope” wi thout refunding Brown’s paynent for it.
Brown shot at Byron on August 17, 1999, while Byron was sitting in
a car in his grandnother’s driveway in Charlotte. Br own
acknow edged to a friend that a retaliatory shooting was I|ikely,
but nonet hel ess attended a party the following night in the front
yard of the nearby home of his girlfriend, Tawania Mason. After
Brown’s friend expressed concern that those gathered for the party
were in danger, Brown responded that “[i]t’s straight” and
i ndi cated that he was carrying a gun. Sonetinme thereafter, Kenny,
Lanont, Darius, and a cohort arrived by car, and a shootout with
Br own ensued. Several persons were wounded by the gunfire, and
Mason was Kkilled.*?

After the prosecution presented its case-in-chief, Brown made
a notion for judgment of acquittal on the drug conspiracy and

firearmcounts, which the district court denied. The defense then

!As part of their plea agreenents, Kenny and Lanont pl eaded
guilty to nmurdering Mason in the course of the drug conspiracy, and
each of themwas sentenced to 30 years of inprisonnent. Brown was
not charged for his participation in the shootout.
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rested without presenting any evidence. On January 31, 2003, the
jury found Brown guilty on each of the three charges against him

The district court conducted a sentencing hearing on February
19, 2004, and entered its judgnent on March 23, 2004. The court
cal cul ated Brown’s sentence in accordance with the then-mandatory
Sentencing Guidelines. |In determning Brown’ s sentencing range,
the court grouped the drug conspiracy and drug possession counts
together. See USSG § 3D1.2(d) (2002). Brown was assigned a base
of fense level of 36 for the grouped counts, because he was found
responsi bl e for between 500 grans and 1.5 kil ograns of crack. See
id. 8 2D1.1(c)(2).% The court then applied the cross-reference for
murder, and the base offense |evel becane 43. See id.
8§ 2D1.1(d)(1) (directing court to utilize base offense |evel for
first-degree murder “[i]f a victimwas killed under circumnmstances

t hat woul d constitute nurder under 18 U. S.C. 8§ 1111"); see also id.

§ 2A1.1 (providing for base offense level of 43 for first-degree

murder).® Wth an offense level of 43, as well as a crinina

2At the sentencing hearing, the court overruled Brown's
objection to the drug quantity finding of 500 grans to 1.5
kil ograns, observing that “[t]he drug quantity was found by the
jury and the court believes the evidence supported that.” However,
the jury specified only that the drug conspiracy and drug
possessi on counts together involved 55 grans or nore of crack, as
charged in the indictnment, thus qualifying Browmn for an offense
| evel of 32. See USSG § 2D1.1(c)(4) (2002).

3The court applied the nmurder enhancenent to Brown because of
the killing of Mason (Brown’s girlfriend) during the shootout on
August 18, 1999. The prosecution had urged that enhancenent on the
ground that, after shooting at Byron the previous day, Brown knew
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hi story category of Il, the applicable sentence on the grouped drug
counts was life inprisonment. The statutory naxi num sentence on
t he drug conspiracy count was life, see 21 U S.C. § 841(b)(1)(A),
and on the drug possession count it was forty years, see id.
8§ 841(b)(1)(B). The court inposed concurrent sentences of life on
the drug conspiracy count and sixty nonths on the drug possession
count .

As for the firearmcount, the Guidelines required the court to
inpose the mninmum term of inprisonnment mandated by 18 U. S. C
§ 924(c), which was a consecutive sentence of ten years. See USSG
8§ 2K2.4(b) (2002). The prosecution noved for an upward departure
to life inmprisonment on the firearmcount, in the event that the
sentencing court declined to apply the murder enhancenent on the

grouped drug counts. See id. 8 4A1.3 (permtting court to inpose

that a retaliatory shooting was |ikely and had armed hinmself with
a | oaded handgun in anticipation of it, yet he allowed Mason and
others to be targets anyway. The court observed that Brown
“through his actions put in jeopardy the Iives of others including
the deceased in a very foreseeable fashion.” The court then
concl uded t hat, because those circunstances supported a findi ng of
second-degree nmurder within 18 U S.C. § 1111, the nurder cross-
reference was applicable, relying on the Eighth G rcuit’s decision
in United States v. Graham 323 F.3d 603, 609-10 (8th G r. 2003)
(affirm ng nurder enhancenment where coconspirator died in explosion
and fire at defendant’s nethanphetam ne |aboratory, because
def endant had been aware of serious risk of death or serious bodily
injury associated with operation of |aboratory).

‘Based only on the drug quantity found by the jury, and
wi t hout applying the murder enhancenent predicated on facts found
by the judge, Brown’s applicable sentencing range woul d have been
135 to 168 nonths of inprisonnent on the grouped drug counts.
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sentence departing fromot herw se applicabl e Guidelines range “[i]f
reliable information indicates that the crimnal history category
does not adequately reflect the seriousness of the defendant’s past
crimnal conduct”). Even though it applied the nurder enhancenent
on the grouped drug counts, the court al so departed upward fromthe
Gui delines sentence on the firearm count (although not to life
i mprisonment).> The court inposed a sentence on the firearm count
of 134 nonths of inprisonnent, to run consecutively to the prison
termon the grouped drug counts, resulting in a total termof life
pl us 134 nont hs.

Brown filed a tinmely notice of appeal. On June 7, 2004, he
filed his opening brief, contending that the district court erred
in denying his notion for judgnent of acquittal on the drug
conspiracy and firearm counts, and in calculating his sentence
under the Sentencing Guidelines. Shortly after the Supreme Court

issued its decision in Blakely v. Washi ngton, on June 24, 2004,

Brown then filed a supplenmental opening brief, challenging his

sentence on Si xth Anendnent grounds. See 124 S. C. 2531, 2537-38

°I'n support of its motion for upward departure, the
prosecution presented evidence that, on August 12, 2000, follow ng
the incidents at issue herein, Brown had shot Byron five tinmes at
poi nt - bl ank range while stating, “lIt ain’t over.” The sentencing
court concluded that Brown had attenpted to nurder Byron, and that
a state court conviction on such an offense would have vyielded
Brown three additional crimnal history points, elevating his
crimnal history category fromll to Ill. Accordingly, the court
added 14 nonths to t he Gui deli nes sentence of 120 nonths (10 years)
on the firearm count.



(2004) (holding that sentence inposed under Wshington State
sent enci ng schene viol ated Si xth Arendnent because it was enhanced
based on judge-found facts). W address Brown’s contentions in
turn.
.

Brown first contends that the district court erred in denying
his nmotion for judgnment of acquittal on the drug conspiracy and
firearm counts. We review de novo the denial of a motion for

j udgnment of acquittal. See United States v. Ryan-Wbster, 353 F. 3d

353, 359 (4th GCir. 2003). W nust sustain the jury verdict “‘if
there is substantial evidence, taking the view nost favorable to

t he Governnent, to support it.’”” United States v. Burgos, 94 F. 3d

849, 862 (4th Cr. 1996) (en banc) (quoting Gasser v. United

States, 315 U.S. 60, 80 (1942)). W define “substantial evidence”
as “evidence that a reasonable finder of fact could accept as
adequate and sufficient to support a conclusion of a defendant’s
gui |t beyond a reasonable doubt.” |d. And we “remain cogni zant of
the fact that the jury, not the reviewing court, weighs the
credibility of the evidence and resolves any conflicts in the
evi dence presented.” |d. (internal quotation marks onmtted). Wth
these principles in mnd, and for the reasons that follow, we

affirmBrown’s convictions.



As for the drug conspiracy count, the prosecution was required
to prove that: “(1) an agreenment to possess cocainhe [base] wth
intent to distribute existed between two or nore persons; (2) the
def endant knew of the conspiracy; and (3) the defendant know ngly
and voluntarily becane a part of this conspiracy.” Burgos, 94 F. 3d
at 857. Brown concedes proof of the first two elenents,
acknow edgi ng that the evidence established that he, Kenny, and t he
Tate brothers all distributed crack in the Reid Park nei ghborhood,
t hat he knew that Kenny and the Tate brothers were wei ght deal ers

who “dealt together as a unit,” and that he was a frequent customer
of Kenny (who would sonetimes “front” drugs to Brown) and an
occasi onal custoner of Byron and Dari us.

However, Brown challenges the sufficiency of the evidence on
the third el enent of the conspiracy offense, contending that the
prosecution proved only a conspiracy between Kenny and the Tate
brot hers, of which Brown was not a part. Brown points to evidence
that Kenny and the Tate brothers grew up together, socialized
t oget her, pool ed resources to purchase drugs, shared profits from
their resale, and teaned together to retaliate against Brown for
shooting at Byron in August 1999. According to Brown, he nerely

engaged i n a buyer-seller relationship with Kenny, which, under our

decision in United States v. MIls, does not equate Brown as a

“coconspirator” of Kenny and the Tate brothers. See 995 F.2d 480,



485 (4th Cr. 1993) (recogni zing “that there may be i nstances where
one is nerely a buyer or seller, but not a conspirator”).?®

W al so recogni zed in M1Ils, however, that “evidence of a buy-
sell transaction is at least relevant . . . on the issue of whether
a conspiratorial relationship exists,” and that such evidence,
“when coupled with a substantial quantity of drugs, would support
a reasonabl e inference that the parties were coconspirators.” 995
F.2d at 485 n. 1. Here, the evidence established that Brown
pur chased drugs fromKenny and, to a | esser extent, fromByron and
Darius, over a period of at |east two years. Kenny testified that,
during that tinme period, he sold Brown a total of approximtely 504
to 560 grans of crack, which is a substantial quantity of drugs.
The conspiracy verdict is further supported by evidence that Brown
was “fronted” drugs by Kenny to sell on the street, as well as by

t he expert testinony of BATF Agent Bl acknall. See Burgos, 94 F. 3d

at 858 (observing that “[c]ircunstantial evidence tending to prove
a conspiracy may consi st of a defendant’s relationship with other
nmenbers of the conspiracy, the length of this association, the
defendant’s attitude and conduct, and the nature of the conspiracy”
(internal quotation narks and alterations onmtted)). In these

circunstances, there was substantial evidence to establish that

®Notably, the jury was instructed that evidence of a nere
buyer-seller relationship would be insufficient to convict Brown on
t he drug conspiracy count, and that the prosecution was required to
prove the existence of the single conspiracy alleged in the
i ndi ctnment, involving Brown, Kenny, and the Tate brothers.
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Brown, Kenny, and the Tate brothers shared a common conspiratori al
pur pose of profiting fromsupplying crack to users in the Reid Park
nei ghbor hood. See id. (recognizing that “contenporary drug
conspiracies can contenplate only a |oosely-knit association of
menbers linked only by their nutual interest in sustaining the
overall enterprise of catering to the ultimte demands of a
particul ar drug consunption market” (internal quotation marks and
alterations omtted)). It is of no significant consequence that
Brown’s contacts with Kenny and the Tate brothers were rel ated
strictly to business, while Kenny and the Tate brothers were cl ose
friends and associ ates. One can be “a knowing and voluntary
participant in the drug conspiracy, even though he mght have

operated at the perineter.” United States v. Wlson, 135 F. 3d 291,

306-07 (4th GCr. 1998).
In summary, upon reviewng the evidence in the |ight nost
favorabl e to t he prosecution, a reasonable trier of fact coul d have

found Brown guilty on the drug conspiracy count. See d asser, 315

U.S. at 80. Therefore, the district court properly denied Brown’s
notion for judgnment of acquittal, and we affirmhis conviction on
t hat charge.
B.
The factual predicate for the firearm count was Brown’s
shooting at Byron on August 17, 1999, after Kenny sold Brown *“bad

dope.” The district court instructed the jury that, in order to
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convict Brown on the firearm count, it had to find that either
(1) Brown “knowi ngly used or carried a firearm. . . during and in
relation to” the charged drug conspiracy; or (2) he know ngly
“possessed a firearmin furtherance of” the conspiracy.’” The jury
al so was instructed to answer whet her Brown di scharged the firearm
in connection with this offense.

Rat her than chall enging these instructions on appeal, Brown
contends that the district court erred in denying his notion for
j udgnment of acquittal on the firearmcount. Brown naintains that
his conviction on this charge cannot be sustained under 18 U. S. C.
8 924(c)(1) absent proof that his use or carrying of a firearm

“facilitate[d]” the charged drug conspiracy, United States v.

Patterson, 348 F.3d 218, 226 (7th Gr. 2003) (defining “in relation
to”), or that his possession of a firearm“furthered, advanced, or

hel ped forward” the conspiracy, United States v. Lomax, 293 F.3d

701, 705 (4th Cir. 2002) (discussing “in furtherance of”).

According to Brown, the evidence supports only the concl usion that

his shooting at Byron on August 17, 1999, hindered — rather than

facilitated or furthered — the conspiracy between Brown, Kenny,

and the Tate brothers. That is, in shooting at Byron, “Brown nmade

a unilateral decisionto violently go after his other conspirators,

I'n instructing the jury, the court defined “in furtherance
of ,” but did not define “during and inrelation to.” Brown did not
object to these instructions in the district court, and he does not
chal | enge them on appeal .
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an act which could only hinder the conspiracy, not further its
goals.” (Appellant’s Br. at 22).

Even accepting Brown’s fram ng of this issue as a challenge to
the sufficiency of the evidence (rather than the substance of the
instructions), his contention |acks merit. As the prosecution
mai ntains, the jury was entitled to find that Brown shot at Byron
to send a nessage to Kenny that he woul d not accept “bad dope.” As
a result, viewed in the light nost favorable to the prosecution,
t he evidence supports the inference that Brown shot at Byron as
“one way to ensure he received good quality crack in the future,”
and thus to facilitate or further the conspiracy. (Appellee’ s Br.

at 21); see also G asser, 315 U S. at 80. The district court thus

properly denied Brown’s notion for judgnent of acquittal on the

firearmcount, and we affirmhis conviction on that charge.

[T,
Finally, Brown chall enges his sentence on various grounds. As
explained below, we agree that his sentence was inposed in

violation of the Sixth Anendnent. See Booker, 125 S. Ct. at 746

(concl udi ng that Si xth Anmendnent as construed in Bl akely applies to
Sentencing Guidelines). Accordingly, we vacate Brown’s sentence
and remand this matter for resentenci ng, without addressi ng Brown’s

ot her contentions of sentencing error.?

8 n his other sentencing contentions, Brown asserts that the
court erred in: (1) applying the nurder enhancenent on t he grouped

13



Because Brown raised his Sixth Amendnent contention for the
first tinme on appeal, it is subject toreviewfor plain error only.

See United States v. Hughes, No. 03-4172, 2005 W. 628224, at *5

(4th Cr. Mar. 16, 2005). As set forthin United States v. A ano,

the plain error mandate is satisfied if: (1) there was error; (2)
it was plain; and (3) it affected the defendant’s substanti al
rights. 507 U S. 725, 732 (1993). |If these conditions are net, we
may then exercise our discretion to notice the error, but only if
it “seriously affects the fairness, integrity or public reputation
of judicial proceedings.” Id. (internal quotation nmarks and
alteration omtted). The O ano conditions are satisfied here.
First, the prison term inposed on Brown constituted error

under Booker. See 125 S. C. at 755-56 (holding Sixth Armendnent

cont ravened when sentencing court, acting pursuant to Guidelines,
i nposes sentence greater than maxi mum aut hori zed by facts found by
jury alone). Under the then-nmandatory Guidelines reginme, the jury
verdict supported an offense level of 32 on the grouped drug

counts, resulting in a sentencing range of 135 to 168 nonths.

However, the court’s application of the nurder cross-reference —

drug counts, in that, inter alia, the killing of Mason by Brown’s
coconspirators was not “relevant conduct” for which Brown can be
hel d responsi bl e under the Cui delines, see USSG § 1B1. 3(a) (2002);
(2) inmposing the upward departure on the firearmcount, even t hough
t he prosecution requested such departure only in the event that the
court declined to apply the nurder enhancenent; and (3) justifying
its drug quantity finding of 500 granms to 1.5 kilograns as the
finding of the jury, which specified only that Brown’ s offenses
i nvol ved 55 granms or nore of crack.

14



predi cated on facts related to Mason’s nmurder that were not found
by the jury — increased Brown’s offense |level to 43 and required

alife sentence. Pursuant to Booker, the court erred in relying on
its owmn fact-finding to inpose a sentence on the grouped drug
counts of nore than 168 nonths. See Hughes, 2005 W. 628224, at *5
(recogni zing that inmposition of sentence, “in part based on facts
found by the judge, . . . constituted error”).?®

Second, although Brown’s Sixth Amendnment contention was
forecl osed by our precedent at the tine of his sentencing, Booker

has since “abrogated our previously settled law,” rendering the
error plain. Hughes, 2005 W. 628224, at *5. And third, the error
was prejudicial, inthat Browmn’s |life sentence on the grouped drug
counts was greater than the 168-nonth maxi num authorized by the
facts found by the jury alone. See id. at *5-6.

Finally, to affirm Brown’ s sentence despite the error would
seriously affect the fairness, integrity, or public reputation of
t hese judicial proceedings. In the wake of Booker, the Cuidelines
are to be treated as advisory (rather than mandatory), and
sentences that fall within the statutorily prescribed range are

revi ewabl e only for reasonabl eness. Hughes, 2005 W. 628224, at *3

(citing Booker, 125 S. C. at 765-68). The record before us does

°Because the application of the nurder enhancenent on the
grouped drug counts constituted Sixth Anmendnent error, we nust
vacate Brown’s entire sentence. Therefore, we need not reach the
i ssue of whether, as Brown contends, the inposition of the upward
departure on the firearmcount constituted simlar error.

15



not indicate what sentence the court would have inposed on Brown
had it exercised its discretion under 18 U S.C. § 3553(a) and
treated the Guidelines as nerely advisory; although it is possible
that Brown will receive the sane sentence on renmand, “[t]his
possibility is not enough to di ssuade us fromnoticing the error.”
Id. at *13. W therefore vacate Brown’s sentence, and remand for

resentencing consistent with Booker and its progeny.

| V.
Pursuant to the foregoing, we affirm Brown’ s convictions,
vacate his sentence, and remand for resentencing.

AFFI RVED | N PART, VACATED I N PART,
AND RENMANDED
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