UNPUBLI SHED

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CI RCU T

No. 04-4282

UNI TED STATES OF AMERI CA,
Plaintiff - Appell ee,

vVer sus

JORGE E. PARRA,

Def endant - Appel | ant.

Appeal from the United States District Court for the Eastern
District of Virginia, at R chnond. James R Spencer, District
Judge. (CR-98-1)

Subm tted: Septenber 29, 2004 Deci ded: Novenber 2, 2004

Before MOTZ and KING G rcuit Judges, and HAM LTON, Senior G rcuit
Judge.

Affirmed by unpublished per curiam opi nion.

David S. Zapp, New York, New York, for Appellant. G Wngate
Grant, Il, Assistant United States Attorney, Matthew G Howell s,
Third-Year Law Student, Richnond, Virginia, for Appellee.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

In 1998, Jorge E. Parra pled guilty pursuant to a plea
agreenent to conspiracy to distribute heroin, in violation of 21
U S.C. 8§ 846 (2000), and obstruction of justice, in violation of 18
US C § 1503 (2000). Parra received concurrent 120-nonth
sentences, to be followed by five years of supervised release. No
appeal was noted fromthe conviction or sentence.

Ina 28 U S.C. § 2255 (2000) notion filed in the district
court, Parra asserted that trial counsel was ineffective on two
grounds. The court dism ssed one ground as |lacking nerit. 1In the
second ground, Parra conplained that counsel failed to note an
appeal despite Parra’ s instructions to do so. The district court
dism ssed this claimon the ground that, as Parra wai ved his right
to appeal the sentence, counsel’s failure to note an appeal even if
requested to do so did not constitute ineffective assistance of
counsel

On appeal, we affirnmed the district court’s holding on
the first claim As to the failure to note an appeal, we
determ ned that the waiver was not so broad that it covered every
claimthat m ght be raised. Therefore, we remanded with directions
to the district court to “determ ne the facts necessary to assess

counsel’ s conduct” under Roe v. Flores-Ortega, 528 U. S. 470 (2000).

United States v. Parra, No. 00-6824, 2000 W. 1714181 (4th Cr.

Nov. 16, 2000) (unpublished).



On remand, the Government acknow edged sufficient
evidence to establish that Parra directed his former counsel to
appeal , but counsel failed to do so. The district court therefore
authorized Parra, within ten days of its order, to note an appeal.

Months later, Parra noved for reconsideration of the
order on the ground that neither he nor counsel received notice of
the order in tinme to appeal. In addition, Parra argued that
circuit precedent required the district court to vacate the
j udgnment of conviction and resentence himin order to begin the
appeal period. Parra asked the court, in resentencing him to
reconsider his eligibility for a safety val ve reducti on under U.S.

Sent enci ng Gui del i nes Manual § 5C1.2 (1997).

After a hearing on the notion, the district court vacated
t he original judgnment of conviction and sentence and reentered the
sanme order on April 8, 2004. The court declined Parra’s request to
reconsider him for a safety valve reduction under USSG § 5C1. 2.
Parra noted a tinely appeal.

On appeal, Parra asserts that the district court should
have allowed him to proffer wunder USSG 8§ 5Cl.2 prior to
resentencing. He clains as well that his first counsel rendered
constitutionally ineffective assistance in failing to prepare him
for his safety valve proffer to the Governnment. W concl ude that
the district court did not err in finding authority only to vacate

and reenter judgnent, rather than to resentence Parra de novo.
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“[T] he ‘standard practice anong federal courts’ in this situation
[is] vacatur of the sentence and summary inposition of a new
sentencing judgnent identical in all respects to the earlier one

except for the date of entry.” United States v. Torres-Qero, 232

F.3d 24, 29 (1st Gr. 2000) (quoting Pratt v. United States, 129

F.3d 54, 62 (1st Cir. 1997)). This court has foll owed the sane

procedure. United States v. Peak, 992 F.2d 39, 42 (4th G r. 1993)

(in 8§ 2255 appeal where crimnal defense attorney failed to file a
notice of appeal though requested to do so, court reversed and
remanded with instruction to “vacate Peak’s judgnment of conviction
and enter a new judgnment from which an appeal can be taken.”).
Parra next contends that his initial counsel rendered
constitutionally ineffective assistance. “Ineffective assistance
claims are not cognizable on direct appeal unless counsel’s
i neffectiveness conclusively appears on the record.” United

States v. Janes, 337 F.3d 387, 391 (4th Cr. 2003), cert. denied,

124 S. C. 1111 (2004). Here, Parra asserts that his origina
trial counsel was ineffective in preparing himfor the safety val ve
proffer. However, there is no evidence in the record before the
court to support that claim CGeneral comrents by the district
court about counsel’s overall performance at court proceedi ngs are
not sufficient on their face and standing virtually alone to

satisfy the standard set forth in Strickland v. Washington, 466

U S. 668, 688, 694 (1984). Therefore, this claim my not be



pursued on direct appeal, though Parra may raise it in a tinely
notion to vacate his sentence, 28 U S.C. § 2255,

We affirmParra’s judgnent and conviction. W dispense
with oral argunent because the facts and |egal contentions are
adequately presented in the materi als before the court and ar gunent
woul d not aid the decisional process.
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