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PER CURI AM

Scott Anthony Martin pled guilty to conspiracy to
distribute and to possess with intent to distribute nore than five
kil ograns of cocaine, in violation of 21 U S.C. §8 846 (2000). The
district court sentenced himto a 292-nonth term of inprisonment.
Martin appeals his conviction and sentence, asserting that his
guilty plea is involuntary because counsel provided ineffective

assistance and that, in light of Blakely v. Washington, 542 U. S.

296 (2004), and United States v. Booker, 125 S. C. 738 (2005), his

sentence viol ates the Si xth Anendnent. The Governnent asserts that
Martin validly waived the right to appeal his sentence in the plea
agreenent. W agree with the Governnent and di smiss that portion
of the appeal. W affirmMartin’ s conviction.

A defendant nay waive the right to appeal if that waiver

is knowing and intelligent. United States v. Blick, 408 F.3d 162,

169 (4th Cr. 2005). Cenerally, if the district court fully
guestions a defendant regarding the waiver of his right to appeal
during the Fed. R Cim P. 11 colloquy, the waiver is both valid

and enf or ceabl e. United States v. Wessells, 936 F.2d 165, 167-68

(4th Cir. 1991); United States v. Wqggins, 905 F.2d 51, 53-54 (4th

Cr. 1990). A waiver of appeal does not prohibit the appeal of a
sentence inposed in excess of the statutory maxi num a sentence
based on a constitutionally inpermssible factor such as race

United States v. Mrin, 961 F.2d 493, 496 (4th Cr. 1992), or




proceedi ngs conducted in violation of the Sixth Amendnment right to

counsel following the entry of the guilty plea. United States v.

Attar, 38 F.3d 727, 732-33 (4th Cr. 1994).

Qur reviewof the record | eads us to conclude that Martin
knowi ngly and voluntarily waived the right to appeal his sentence.
See Blick, 408 F.3d at 169-73 (holding that plea agreenent waiver
of right to appeal that district court accepted prior to Booker was
not invalidated by change in |law effected by that decision).
Mor eover, the sentencing issue raised on appeal falls within the
scope of the waiver. See id. at 169-70. W therefore dismss this
portion of the appeal.

Al though the waiver provision in the plea agreenent
precl udes our review of Martin's sentence, the waiver does not bar
review of the challenge to Martin’s conviction. Mrtin contends
that his guilty plea is invalid because counsel provided
i neffective assistance by failing to informhimthat drug amounts
had to be proved beyond a reasonable doubt. However,
“[i]neffective assistance clains are not cognizable on direct
appeal unl ess counsel’s ineffectiveness concl usively appears on the

record.” United States v. Janes, 337 F.3d 387, 391 (4th Cr.

2003), cert. denied, 540 U S. 1134 (2004). W find that counsel’s

i neffectiveness does not conclusively appear on the face of this

record. See United States v. MNamara, 74 F.3d 514, 515-17 (4th

Cr. 1996) (holding that counsel cannot be considered ineffective
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for failing to antici pate changes inlaw). W therefore decline to
address this issue in this appeal.

Accordingly, we affirm Martin’s conviction and di sm ss
t he appeal of his sentence. W dispense with oral argunent because
the facts and |legal contentions are adequately presented in the
materials before the court and argument would not aid the
deci si onal process.
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