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PER CURI AM

On January 15, 2004, Anthony W Pope (“Pope”) pleaded guilty
to one count of possession with intent to distribute 50 grans or
nore of cocaine base, in violation of 21 U S.C. 8§ 841(a)(1), and
ai ding and abetting, in violation of 18 U S.C. § 2, pursuant to a
witten plea agreenent. On April 19, 2004, the district court
sent enced Pope to 262 nonths i nprisonnent foll owed by five years of
supervi sed rel ease. On appeal, Pope objects to the district
court’s finding that he is a career offender and argues that the
district court erred in treating the sentencing guidelines as
mandatory.! W hold that the district court did not err in finding
Pope to be a career offender and did not commit plain error that
actually prejudiced Pope in treating the sentencing guidelines as

mandatory. W thus affirm Pope’s conviction.

l.

Pursuant to Pope’'s plea agreenent, he agreed that he was
responsi ble for nore than 150 grams but |ess than 500 grans of
cocai ne base. He further agreed that his base | evel offense should
be increased by two levels for the possession of a dangerous

weapon. The Governnment agreed not to oppose a three |evel

!Pope filed a notion to remand his case for resentencing after
he filed his initial appeal. W reserved judgnent on that notion
until we ruled on the appeal.



reduction for acceptance of responsibility. The plea did not
contain an agreenent as to Pope’s crimnal history.

At sentencing, the district court found that Pope was a career
of fender pursuant to U S. Sentencing Guideline Mnual § 4B1.1,
based upon his prior felony convictions for robbery with a deadly
weapon and unl awf ul possession with intent to distribute cocaine.
Pope’s counsel conceded that Pope had “two prior predicate
of fenses. The one is robbery and the second one is for possession
wth intent to distribute.” J.A 21. Pope’s counsel then noved
for a downward departure arguing that categorizi ng Pope as a career
of fender overrepresented his crimnal history. The district court
judge rejected this argunent, noting that Pope had “been invol ved
in crinmes since he was 15 years old, reported[ly], involving
assaults, thefts, drug activities” and finding that Pope “is very
much in the heartland of the career offender.” [d. at 30-31. Pope
wai ved certain appellate rights in his plea agreenent but reserved
the right to appeal the district court’s decision on whet her he was

a career offender.

We first address Pope’s argunent that under United States v.

Booker, 125 S. . 738 (2005), the district court erred by treating

the sentencing guidelines as mandatory in determning his



sentence.? Because Pope did not raise this issue below, our review
is for plain error. To establish plain error, Pope nust show t hat
an error occurred, that the error was plain, and that the error

affected his substantial rights. United States v. O ano, 507 U S.

725, 732 (1993). Even if Pope makes this showi ng, we may only
correct the error if it *“seriously affect[s] the fairness,
integrity or public reputation of judicial proceedings.” Id.
(internal citations omtted).

W recently addressed the proper analysis for evaluating a
defendant’s claimthat the district court erredinfailing to treat

the guidelines as advisory. In United States v. Wite, 405 F. 3d

208 (4th Cr. 2005), we held with regard to a defendant whose
appeal was pendi ng when Booker was decided, that it was error,
whi ch was plain, for the district court to treat the guidelines as
mandatory. [d. at 217. However, to satisfy the third prong of
plain error analysis a defendant nust show that he was actually
prejudiced. [d. at 223.

Pope has not met his burden of denonstrating that the error of
sent enci ng hi munder the mandatory guidelines reginme affected the
outcone of the district court proceedings. The district court

j udge made no statenents at sentencing indicating that he wished to

’Pope does not argue that the district court judge inposed a
sentence greater than the maxi mum authorized solely by the facts
that he admtted and thus does not claim a Sixth Amendnment
vi ol ati on under Booker.



sentence Pope below the guideline range but that the guidelines
prevented hi mfromdoing so. In addition, the district court judge
specifically noted after denying Pope’s notion for a downward
departure based on overrepresentation of crimnal history that:
There is no indication that he has | earned any | essons
about anything, quite candidly. He has had a life of
crinme. Perhaps with his being out of circulation for an
extended period of tine, he won’'t conme back to a |ife of
crime, but the community can’t take a chance on that
ri ght now.
J.A. 31. The district court judge went on to give Pope a sentence
at the lower end of the guidelines range but did not give any
indication that this sentence was too harsh. G ven these comments
at sentencing, it is apparent that the district court felt that
Pope’s sentence was entirely appropriate for him especially
considering his crimnal history. Thus, Pope cannot denonstrate
that he was actually prejudiced by the district court’s error.
Second, Pope challenges his career offender status. Pope

concedes that he has two prior qualifying convictions but argues

that the prior conviction exception laid out in Al nendarez-Torres

v. United States, 523 U S. 224 (1998), may no | onger be good | aw.

This argunent is forecl osed by the Suprenme Court’s reaffirmation of

t he Al mendarez-Torres prior conviction exception in Booker. See

Booker, 125 S. . at 756 (“Any fact (other than a prior

conviction) which is necessary to support a sentence exceedi ng t he

maxi mum aut hori zed by the facts established by a plea of guilty or



a jury verdict nust be admtted by the defendant or proved to a
jury beyond a reasonabl e doubt.”) (enphasis added).?
Li kew se, the application of the prior conviction exceptionto

Pope does not raise any of the problens outlined in Shepard v.

United States, 125 S. C. 1254 (2005). In Shepard, the Suprene

Court instructed that Sixth Armendnment protections apply to di sputed
facts about a prior conviction. 1d. at 1262-63. Because no facts
related to Pope’s prior convictions are disputed, the district
court judge’'s application of the career offender designation to

Pope did not violate the Sixth Amendnent. Cf. United States v.

Washi ngton, 404 F.3d 834, 843 (4th Cr. 2005) (finding that
district court’s reliance on disputed facts about the defendant’s
prior conviction violated the defendant’s Si xth Anendnent right to

trial by jury).

L.
For the foregoing reasons, we affirmPope’s sentence and deny
his notion to renmand.

AFFI RVED

Wi le Justice Thomas's concurrence in Shepard v. United
States, 125 S. C. 1254, 1263-64 (2005), expressed doubt on the
future viability of the exception, the exceptionis still good | aw.
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