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PER CURI AM

Donald N. Haynes pled guilty to possession of a firearm
by a convicted felon, 18 US C 8§ 922(g)(1) (2000), and was
sentenced to a term of eighty-four nonths inprisonnent. Haynes

appeal s his sentence. Relying on Blakely v. WAshington, 542 U. S.

296 (2004), and its progeny, he contends that the district court
erred in applying an adjustnent for reckl ess endangernent pursuant

to US. Sentencing Quidelines Minual § 3Cl.2 (2003), and in

adopting the calculation of his base offense |evel and crimna
history recomended in the presentence report. Haynes al so
mai ntai ns that the court’s application of the reckl ess endanger nent
adj ustment was clearly erroneous. Finally, Haynes asserts that the
court erred in concluding that it lacked authority to depart
downwar d under USSG 8§ 5K2. 13, p.s. (D mnished Capacity). For the
reasons expl ained below, we affirmthe sentence.

On July 7, 2003, police in R chnond, Virginia, responded
to a report of gunshots being fired. Haynes was found just inside
the front door of his house with a gun in one hand and a bottle of
wine in the other hand. Wile officers evacuated Haynes’ w fe and
not her-in-law from the house, Haynes refused to give up the gun,
pointing it repeatedly at the officers and stating, “You w |l have
to take nme because I’ mnot goi ng back.” Haynes retreated upstairs,
where there was a small child. After a stand-off lasting thirty to

forty-five mnutes, Haynes’ nother persuaded him to surrender.



Haynes had prior convictions for assault, unlawful wounding, and
possession of crack cocaine with intent to distribute, and a
hi story of nental illness. He had run out of his prescribed
medi cation sone tinme before and had not been able to obtain a new
suppl y.

Wthout a witten plea agreenent, Haynes pled guilty to
possession of a firearm by a convicted felon. The probation
officer recommended a base offense level of 24 wunder USSG
8§ 2K2.1(a)(2), which applies when the defendant has two or nore
prior convictions for either a crine of violence or a drug of fense,
and added a two-level adjustnment for reckless endangernent during
flight or preparation for flight under USSG 8§ 3Cl. 2 because Haynes
had pointed his gun at the arresting officers and had endangered a
smal | child. Haynes was in crimnal history category V. Hi s
gui del i ne range was 84-105 nont hs.

At the sentencing hearing, the district court heard
testinmony from Haynes’ famly, one of the arresting officers, and
a psychiatri st who had eval uated Haynes at his attorney’ s request.
The court determ ned that the adjustnent for reckl ess endanger nent
applied and declined to depart downward based on dim nished
capacity because the of fense invol ved viol ence or a serious threat
of violence. The court inposed the m nimum gui deline sentence of

ei ghty-four nonths inprisonnent.



Reckl ess Endangernent, USSG § 3Cl.2

Haynes asserts that the adjustnment for reckless
endangernent was incorrectly applied because he did not act
willfully. The district court’s legal interpretation of an
applicable guideline termis reviewed de novo, while its factua

findings are reviewed for clear error. United States v. Quinn, 359

F.3d 666, 679 (4th Cr. 2004). Cuideline section 3Cl.2 provides
that, “[i]f the defendant recklessly created a substantial risk of
death or serious bodily injury to another person in the course of
fleeing froma | aw enforcenent officer, increase by 2 levels.” The
term“reckless” is defined as conduct “in which the defendant was
aware of the risk created by his conduct and the risk was of such
a nature and degree that to disregard that risk constituted a gross
deviation fromthe standard of care that a reasonabl e person woul d
exercise in such a situation.” USSG 88 Cl1.2, comment. (n.2),
2A1. 4, comrent. (n.1). “During flight” includes conduct that occurs
“Iinthe course of resisting arrest.” USSG § 3Cl.2, comment. (n.3);

see United States v. Canpbell, 42 F.3d 1199, 1205-06 (9th GCr.

1994) (reckless endangernent occurred in twelve-hour standoff
duri ng whi ch def endant sai d he woul d not be taken and t hreatened to
kill anyone who tried to arrest him. Here, the standoff |asted
thirty to forty-five mnutes. There was no evidence that Haynes’
condition prevented himfromappreciating the danger to others his

conduct presented, and he had anple opportunity to surrender the



gun. The district court found that Haynes’ conduct was “active and
willful as evidenced by [his] statenent that he wasn’t goi ng back
[to jail].” W conclude that the district court did not clearly
err in finding that Haynes acted willfully and that the court

correctly applied the adjustnent.

Booker! d ai ns

Because Haynes did not raise these issues in the district

court, our reviewis for plain error. United States v. Harp, 406

F.3d 242, 247 (4th G r. 2005). To establish plain error, Haynes
must show that an error occurred, that the error was plain, and

that the error affected his substantial rights. United States v.

d ano, 507 U.S. 725, 732 (1993); United States v. Hughes, 401 F. 3d

540, 547-48 (4th CGr. 2005). | f a defendant establishes these
requi renents, the court’s “discretion is appropriately exercised
only when failure to do so would result in a mscarriage of
justice, such as when the defendant is actually innocent or the
error seriously affects the fairness, integrity or public
reputation of judicial proceedings.” Id. at 555 (internal
guotation marks and citation omtted). To establish that a Sixth
Amendnent error occurred in his sentencing, Haynes nust show t hat
the district court inposed a sentence that exceeded the nmaxi mum

al | oned based only on the facts he admtted. Booker, 125 S. C. at

United States v. Booker, 125 S. Ct. 738 (2005).
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756 (“Any fact (other than a prior conviction) which is necessary
to support a sentence exceedi ng the maxi nrumaut hori zed by the facts
established by a plea of guilty or a jury verdict nust be admtted
by the defendant or proved to a jury beyond a reasonabl e doubt”);

United States v. Hughes, 401 F.3d 540, 546-47 (4th Gr. 2005).

A Reckl ess Endanger nent

Haynes did not admt certain facts on which the
adj ust rent was based. The indictnment charged only that Haynes
unl awful Iy possessed a firearmafter previously being convicted of
a felony. At the guilty plea hearing, Haynes did not admt that he
pointed the gun at the officers or that he reckl essly endangered
others. Wthout the adjustnent, and assum ng a base offense | evel
of 24, Haynes’ offense level would have been 24 before the

reduction for acceptance of responsibility. See United States v.

Evans, 416 F.3d 298, 300 n.4 (4th GCr. 2005 (holding that, to
determ ne whether sentence exceeded nmaximum permtted by facts
def endant adm tted, appellate court should | ook to guideline range
based on admtted facts before any reduction for acceptance of
responsi bility). Because Haynes was in crimnal history V, his
gui del i ne range woul d have been 92-115 nont hs. Haynes' eighty-

four-nonth sentence did not exceed the nmaxi rum sentence all owed



based on the facts he admtted. Therefore, no Sixth Amendment

error occurred. 1d.?

B. Enhanced Base Of ense Level

Under Apprendi v. New Jersey, 530 U. S. 466, 490 (2000),

a sentence may be enhanced based on the fact of a prior conviction.

However, when the sentencing court |ooks “beyond the charging
docunent, the ternms of a plea agreenent, the plea colloquy, the
statutory definition, or any explicit finding of the trial court to
determ ne a fact about a prior conviction,” then the finding has
gone too far afield from the prior judicial record and falls
outside the Apprendi exception for prior convictions. Uni t ed

States v. Collins, 412 F.3d 515, 521-22 (4th Gr. 2005) (citing

Shepard v. United States, 125 S. C. 1254, 1263 (2005)) (internal

guotation omtted). In Collins, as in Haynes case, the prior
convictions in question were possession of cocaine with intent to
di stribute® and unlawful wounding. As in Collins, the court did
not need to make any fact findings about these convictions to

conclude that one was a crine of violence and the other was a

2As in Evans, 416 F.3d at 300 n.4, Haynes cannot show error
even if we calculate his guideline range wth a three-Ievel
adj ust ment for acceptance of responsibility. Atotal offense | evel
of 21 and a crimnal history category of V yields a guideline range
of 70-87 nonths. His sentence was within that range.

3In Collins, the prior of fense was possession of cocaine with
intent to distribute; Haynes’ prior offense was possession of
cocai ne base with intent to distribute.
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controlled substance offense. Collins, 412 F.3d at 521-22.
Therefore, the enhancenent of Haynes’ base offense |evel under
8§ 2K2.1(a)(2) is wthin the Apprendi exception and does not viol ate

the Sixth Amendnent or due process.

C. Cinminal H story

Haynes asserts that the factual findings required to
det er mi ne whet her particul ar convi ctions are countabl e and how many
points are assessed involve nore than the nere fact of a prior
conviction and therefore are subject to the requirenents of
Blakely. 1In effect, he argues that the prior conviction exception

laid out in Al nendarez-Torres v. United States, 523 U S 224

(1998), and reaffirmed in Apprendi, may no |onger be good I|aw.
This argunent is forecl osed by the Suprene Court’s reaffirmation of

the prior conviction exception in Booker. See Booker, 125 S. O

at 756 (“"Any fact (other than a prior conviction) which is
necessary to support a sentence exceedi ng t he maxi numaut hori zed by
the facts established by a plea of guilty or a jury verdict nust be
admtted by the defendant or proved to a jury beyond a reasonabl e
doubt.”). The exception is still good | aw

Nor does the application of the prior conviction
exception to Haynes rai se any of the problens outlined in Shepard.
Because no facts related to Haynes' prior convictions were

di sputed, the district court judge' s determ nation of Haynes’
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crimnal history did not violate the Sixth Arendnent. Cf. United

States v. Washington, 404 F.3d 834, 843 (4th G r. 2005) (finding

that district court’s reliance on disputed facts about the
defendant’s prior breaking and entering conviction to determ ne
that it was a crinme of violence violated the defendant’s Sixth

Amendnent right to trial by jury).

Aut hority to Depart for D mnished Capacity

Haynes contends that the district court found that he
suffered fromdi m ni shed capacity, but declined to depart out of a
m staken belief that his offense involved actual violence or a
serious threat of violence. Wien the defendant appeals his
sentence, the district court’s refusal to depart below the
guideline range is not reviewable unless the court’s decision
resulted froma m staken belief that it | acked authority to depart.

United States v. Shaw, 313 F.3d 219, 222 (4th Cir. 2002). Because

Haynes argues that the district court failed to understand its
authority to depart, we review this issue de novo.

Guideline section 8 5K2.13 states that a departure may
not be nade under this policy statement if:

(1) the significantly reduced nental capacity was caused
by the voluntary use of drugs or other intoxicants; (2)
the facts and circunstances of the defendant’s offense
indicate a need to protect the public because the offense
i nvol ved actual viol ence or a serious threat of violence;
(3) the defendant’s crimnal history indicates a need to
incarcerate the defendant to protect the public; or (4)
t he defendant has been convicted of an offense under
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chapter 71, 109A, 110, or 117, of Title 18, United States
Code.

The district court held that Haynes’ conduct precluded a
departure because the facts and circunstances of his case invol ved
violence or a serious threat of violence and indicated a need to
protect the public. The court was not m staken in deciding that,
under the circunstances, it |acked authority to depart under
§ 5K2.13.

For the reasons discussed, we affirmthe sentence. W
di spense wi th oral argunment because the facts and | egal contentions
are adequately presented in the materials before the court and

argurment woul d not aid the decisional process.
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