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PER CURI AM

A federal grand jury charged Daniel David Garcia and Ranon
Garcia, Jr. with a Hobbs Act robbery in violation of 18 U S. C
§ 1951 (2000), carrying and using a firearmduring the robbery in
violation of 18 U S C. 8 924(c)(1)(A) (2000), and possessing a
firearm as convicted felons in violation of 18 US. C
8 922(g)(1)(2000). Prior to trial, the district court granted
defendants’ notion to suppress evidence seized from them when
Corporal Mke J. Riazzi stopped their vehicle shortly after the
robbery. The Government appeals. For the reasons that follow, we

reverse.

l.

Wile on patrol at 4:25 a.m October 2, 2003, R azzi, a
twel ve-year police departnent veteran (with a decade of patrol
experience), heard a police radi o broadcast stating that a Quality
Mart on Peace Haven Road in Wnston-Salem North Carolina, had just
been robbed. The broadcast described the suspect as an arned,
white man wearing a bl ack hooded sweatshirt |ast seen running north
from the convenience store. Riazzi, who was famliar with the
upper - m ddl e cl ass nei ghbor hood al ong Peace Haven Road, thought the
robber m ght flee by car through the intersection of Robi nhood Road

and Peace Haven Road, so he drove there.



Peace Haven Road is a through street and nunerous streets
intersect it along the 3.7 mles between the Quality Mrt and
Robi nhood Road. But because of the early hour, very few cars were
on the road. Soon after arriving at the intersection, Riazzi saw
a red vehicle pass through it. He followed the red car for eight
bl ocks to see if the driver would conmt a traffic violation. Wen
the driver did so, R azzi turned on his blue lights and pulled up
beside the car. Based on the driver’s deneanor when told of the
robbery and Riazzi’s cal culation that the suspect could not have
reached the intersection so quickly, R azzi ruled the driver out as
a suspect.

Upon his return to the intersection, R azzi observed a “beat-
up” car -- occupied by the defendants -- drive north on Peace
Haven, stop at a red light, and turn right onto Robi nhood. About
four m nutes had passed since the radi o broadcast. R azzi foll owed
the car for eight mles but did not see the driver commt any
traffic violations. The car took an indirect route to a highway to
Greensboro. \When the car entered a lighted area on the hi ghway,
Ri azzi pulled alongside it and saw that it was occupi ed by two nen
with light conplexions; he could not tell if they were white. He
noticed that the driver was wearing a black sweater. The driver
nei ther made eye contact with himnor |ooked at him even though,
as R azzi renmenbers it, no other cars were on the road. R azzi

pulled the defendants over and, after asking sonme questions,



frisked the defendants and the car, finding a pistol, a black

hooded sweatshirt, and a nask simlar to those used in the robbery.

.

In ruling on the defendants’ notion to suppress this evidence,
the district court carefully considered R azzi’s testinony. The
court noted that R azzi had relied on several factors as
justification for the stop: the car arrived at an intersection that
soneone escapi ng the robbery m ght pass through; the car was beat -
up and, therefore, out of place in the well-to-do nei ghborhood; the
driver took an indirect path to Route 421; the driver wore a bl ack
sweater; both occupants of the car had |ight conplexions; and the
driver did not |ook at or make eye contact with R azzi when the
of ficer pulled up alongside the car.

The district court concluded that these factors did not
provide “an articulable suspicion for the officer to pull the
driver over for an investigatory stop.” The court reasoned that
because two dozen streets intersect Peace Haven in the 3.7 mles
between the Quality Mart and Robi nhood Road, the presence of the
defendants’ car at the Robi nhood/ Peace Haven intersection did not
mean it canme fromthe Quality Mart. The court further held that
neither the condition of the car nor the circuitous route it took
to the hi ghway proved anything. And the court noted that although

the driver fit the description of the suspect in that he had a

-5-



I i ght conpl exi on and wore a bl ack sweater, the police broadcast did
not nention a second man or indicate that the suspect had a car --
the suspect had |ast been seen on foot. The district court
concl uded that although this was a “close case,” the stop was not

based on reasonabl e suspicion, but only a good hunch.

[T,

W agree with the district court that this is a very close
case.

The Suprenme Court has held that when a police officer
possesses a reasonable, articulable suspicion that crimnal
activity “may be afoot” the Fourth Anmendnent permits a brief
i nvestigative stop of a vehicle, wthout probable cause of

crimnal activity. Terry v. Chio, 392 US 1, 30 (1968).

Revi ewi ng courts “nust |l ook at the ‘totality of the circunstances’
of each case to see whether the detaining officer has a
‘particularized and objective basis’ for suspecting |ega

wongdoing.” United States v. Arvizu, 534 U S. 266, 273 (2002)

(citation omtted). This nmeans that courts cannot engage “in the
sort of ‘divide-and-conquer analysis’ that treats each action by a
defendant in isolation, finds each of themto be possibly innocent,
and thus picks apart an officer’s reasonabl e assessnents.” United

States v. Perkins, 363 F.3d 317, 327 (4th Gr. 2004) (citing

Arvizu, 534 U.S. at 274-75).



G ven these generous standards of review and the district
court’s failure to consider the effect of one critical fact in
assessing the totality of the circunstances, we nust reverse its
grant of the suppression notion.

The district court examned the relevant evidence wth
commendabl e care except for its failure to give due weight to one
inportant factor: the early norning hour. See Wayne R LaFave

Search and Seizure 8 9.4(g) at 206-07 (3d ed. 1996). Wile the

hi gh volunme of cars on the road at 4:30 p.m render it sonmewhat
unlikely that a car at the intersection originated at the Quality
Mart, the fewcars on the road at 4:30 a.m significantly increase
that probability. Simlarly, while it nmay not be unusual for a
driver not to acknow edge a marked police car driving next to him
on a highway at 4:30 p.m during rush hour, it may seem highly
unusual for a driver to fail to acknow edge a narked police car
driving right next to himon a highway at 4:30 a.m when few, if
any, other cars are on the road, and particularly when, as here,
the police car had foll owed the driver for sone tine. See Arvizu,
534 U.S. at 275-76 (“We think it quite reasonable that a driver’s
sl owi ng down, stiffening of posture, and failure to acknow edge a
sighted | aw enforcenent officer mght well be unremarkable in one
i nstance (such as a busy San Franci sco hi ghway) whil e quite unusual
in another (such as a renote portion of rural southeastern

Arizona).”).



No case is identical to that at hand. But we, and other
courts, have upheld the reasonabl eness of investigatory stops in

simlar circunstances. See, e.q., United States v. Hurst, 228 F. 3d

751, 757 (6th Cr. 2000); United States v. Jones, 187 F.3d 210,

216-17 (1st Cir. 1999); United States v. Colclough, 549 F. 2d 937,

940 (4th Cir. 1977). W nust conclude that the stop here was al so
reasonabl e, though an even closer case than sone of those cited

above, and w thstands constitutional scrutiny.

| V.
For the reasons set forth above, the judgnment of the district

court is

REVERSED.



