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PER CURI AM

Reggi e Waldo Canady appeals from his conviction and
sentence for conspiracy to distribute nore than fifty grans of
cocaine base in violation of 21 U S.C. § 846 (2000), possession
with the intent to distribute nore than five grans of cocai ne base
in violation of 21 US. C. 8§ 841(a)(l1l) (2000), and using and
carrying a firearmduring the drug conspiracy in violation of 18
US. C 8§ 924(c) (2000). We affirm Canady’ s conviction, but we
vacate his sentence and remand for resentencing in light of United

States v. Booker, 125 S. C. 738 (2005), and United States v.

Hughes, 401 F.3d 540 (4th Cir. 2005).

Canady clains the district court erred in declaring a
mstrial wthout first holding a hearing under Fed. R Crim P.
26. 3. Canady did not object to the declaration of a mstrial, and
we reviewerrors not objected to at trial for plain error. United

States v. Jarvis, 7 F.3d 404, 409-10 (4th Gr. 1993). The district

court did not specifically ask the parties to state their positions
concerning the declaration of a mstrial in accordance with Rule
26. 3. However, the court repeatedly asked the parties for
suggesti ons about howto handle the jury’ s probl ens and consi dered
every suggestion made by both sides. The purpose of a Rule 26.3
heari ng was acconpl i shed because each si de had anpl e opportunity to

comrent on the jury’ s deadl ock, suggest alternatives, and object to



the mstrial. The district court net the requirenents of Rule 26.3
and did not err.

Canady al so clains the district court erred in declaring
a mstrial rather than taking the |ess drastic step of dism ssing
a problem juror. During questioning by the district court, the
juror said he could deliberate, had not nade his mnd up before
hearing the evidence, and could participate in jury conversations
with an open m nd. Fed. R Cim P. 23(b)(3) only allows the
district court to dismss ajuror “if the court finds good cause.”
The district court did not find any cause to disnmiss the juror and
the evidence fails to persuade us that the district court’s
determ nati on was erroneous.

Canady next clains the district court erred by denying
his notion to suppress because the search warrant affidavit was
insufficient to establish probable cause. This court reviews the
district court’s factual findings underlying a notion to suppress
for clear error and the district court’s |egal determ nations de

novo. Onelas v. United States, 517 U S. 690, 699 (1996). Wen a

suppressi on noti on has been denied, this court reviews the evidence

in the light nost favorable to the governnment. United States v.

Seidman, 156 F.3d 542, 547 (4th Cr. 1998).
The affidavit stated that a confidential informant told
police he had been to Canady’s residence in the previous forty-

ei ght hours and had seen cocai ne base. The affidavit established
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the informant’s reliability by stating the informant had nmade
controll ed purchases of drugs for the police before and had given
police reliable tips about stolen property and probation
absconders. Wen an informant has proven to be reliable in the
past and has firsthand know edge of the crimnal activity in
guestion, probable cause exists for issuing a search warrant

United States v. Chavez, 902 F.2d 259, 264 (4th Cr. 1990).

Furt hernore, probabl e cause did not becone stale in the forty-eight
hours between the informant’s observation and issuance of the
warrant; the informant’s observation was “so closely related to the
tinme of the issue of the warrant as to justify a finding of

probabl e cause at that tinme.” United States v. MCall, 740 F.2d

1331, 1335-36 (4th Cr. 1984) (internal quotation marks and
citation omtted).

Even if the warrant was defective, the evidence obtai ned
fromthe defective warrant may neverthel ess be adm tted under the

good faith exception to the exclusionary rule. United States v.

Leon, 468 U. S. 897, 922-23 (1984). The detective knew the
informant was reliable fromearlier tips and could reasonably rely
on the informant to determ ne whether there was probable cause.
The fact that both the magistrate issuing the warrant and the
district court reviewing the sufficiency of the warrant concl uded
that there was probabl e cause to search is further evidence of the

obj ective good faith of the officers in executing the warrant. See



United States v. Lalor, 996 F.2d 1578, 1583 (4th Gr. 1993). The

district court correctly deni ed Canady’ s noti on to suppress because
the police had probable cause to search his house, and even if a
def ect in probabl e cause exi sted, the good faith exception appli ed.

Finally, Canady clains that the district court inproperly
sentenced himwhen it inposed a sentence greater than the nmaxi mum
aut hori zed by the facts found by the jury alone. Because Canady
failed to raise this claim below, we nust review it for plain
error. Hughes, 401 F.3d at 547. The jury convicted Canady of
conspiracy to distribute nore than fifty granms of cocai ne base. At
sentencing, the district court found Canady responsible for 79.8
kil ograns of cocai ne base. Gven Canady’s crimnal history
category of |, the facts found by the jury on the drug conspiracy
charge authorized an offense I evel of thirty-two, with a resulting
sentencing range of 121 to 151 nonths. In contrast, the range
associated wth the judicially enhanced offense |I|evel of
thirty-eight was 235 to 293 nonths. The district court erred in
basi ng Canady’s sentence on judge-found facts under a mandatory
guidelines regine, and the error was plain.” Id. at 547-48.

Because Canady’s sentence was |onger than what could have been

“Just as we noted in Hughes, 401 F.3d at 545 n.4, “[wle of
course offer no criticismof the district judge, who followed the
| aw and procedure in effect at the tine” of Canady’s sentencing
See generally Johnson v. United States, 520 U S. 461, 468 (1997)
(stating that an error is “plain” if “the law at the tinme of trial
was settled and clearly contrary to the law at the tinme of
appeal ).




i nposed based on the jury’'s verdict, the error affected Canady’s
substantial rights, id. at 548, and we will notice the error, id.
at 555. Therefore, Canady nust be resentenced.

Al though the Sentencing GGuidelines are no |onger
mandat ory, Booker makes clear that a sentencing court nust still
“consult [the] Quidelines and take them into account when
sentencing.” 125 S. C. at 767. On remand, the district court
shoul d first determ ne the appropriate sentencing range under the
Gui delines, making all the factual findings appropriate for that

det er m nati on. See Hughes, 401 F.3d at 546. The court should

consider this sentencing range along with the other factors
described in 18 U S . C. § 3553(a) (2000), and then inpose a
sent ence. Id. If that sentence falls outside the Guidelines
range, the court should explain its reasons for the departure as
required by 18 U S.C. 8§ 3553(c)(2) (2000). 1d. The sentence nust
be “within the statutorily prescribed range and . . . reasonable.”
Id. at 546-47

We affirm Canady’s conviction. In |light of Booker and
Hughes, we vacate Canady’'s sentence and remand for resentencing.
We dispense with oral argument because the facts and |egal
contentions are adequately presented in the materials before the
court and argunent would not aid the decisional process.

AFFI RVED | N PART; VACATED
AND REMANDED | N PART




