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PER CURI AM

Reginald Cuttino Mlvin appeals a fifty-seven nonth
sentence inposed followng his quilty plea to one count of
possession of a firearm after having been convicted of a crine
puni shabl e by nore than one year of inprisonnment, in violation of
18 U.S.C. 8§88 922(g) (1), 924(a)(2) (2000).

In determ ni ng the sentencing range under the Sentencing
Gui delines,” the probation officer determned that Melvin s base
of fense level was fourteen pursuant to USSG § 2K2.1(a)(6). This
of fense | evel was enhanced by two | evel s pursuant to USSG § 3Cl1.1
based upon Melvin's obstruction of justice by failing to conpletely
di sclose financial information to the probation officer. As a
result of this failure, Mlvin was also denied a reduction in
of fense level for acceptance of responsibility. Mel vin's prior
convictions and the fact that he commtted the instant offenses
whil e he was on probation froma previous conviction resulted in a
total of fifteen crimnal history points, placing himin crimnal
hi story category VI. Melvin’s offense |evel of sixteen and
crimnal history category of VI resulted in a sentencing range of
forty-six to fifty-seven nonths of inprisonnent.

On appeal, Melvin asserts that his sentence violates the

Supreme Court’s holding in Blakely v. Wshington, 542 U S. 296

(2004). He contends that the obstruction of justice enhancenent of

"U.S. Sentencing Guidelines Manual (2001) (“USSG).
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his of fense |l evel violated the Sixth Amendnent because it was not
charged in the indictnent, found by a jury, or admtted by Ml vin.

In United States v. Booker, 125 S. C. 738 (2005), the Suprene

Court applied the rationale of Blakely to the federal sentencing
guidelines and held that the mandatory guidelines schene that
provi ded for sentence enhancenents based on facts found by the
court violated the Sixth Arendnent. Booker, 125 S. C. at 746-48,
755-56 (Stevens, J., opinion of the Court). The Court renedied the
constitutional violation by severing and excising the statutory
provi sions that nmandate sentencing and appell ate revi ew under the
gui del i nes, thus nmaking the guidelines advisory. 1d. at 756-57
(Breyer, J., opinion of the Court).

Subsequently, in United States v. Hughes, 401 F.3d 540,

546 (4th Cir. 2005), this court held that a sentence that was
i nposed under the pre-Booker mandatory sentencing schenme and was
enhanced based on facts found by the court, not by a jury (or, in
a guilty plea case, admtted by the defendant), constitutes plain
error. That error affects the defendant’s substantial rights and
warrants reversal under Booker when the record does not disclose
what discretionary sentence the district court would have inposed
under an advisory guideline scheme. Hughes, 401 F.3d at 546-56.
W directed sentencing courts to calculate the appropriate
gui del ine range, consider that range in conjunction wth other

rel evant factors under the guidelines and 18 U S.C. A § 3553(a)
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(West 2000 & Supp. 2005), and inpose a sentence. |If the district
court inposes a sentence outside the guideline range, the court
should state its reasons for doing so. |d. at 546

Because Melvin withdrew his objections to the sentencing
range of forty-six to fifty-seven nonths of inprisonnent set forth
in the presentence report (“PSR’) and adopted by the district
court, we review the district court’s guideline calculation for

plain error. United States v. O ano, 507 U S. 725, 732 (1993);

Hughes, 401 F.3d at 547. Under the plain error standard, Melvin
must show. (1) there was error; (2) the error was plain; and
(3) the error affected his substantial rights. dano, 507 U S. at
732-34. Even when these conditions are satisfied, we may exercise
our discretion to notice the error only if the error “seriously
affect[s] the fairness, integrity or public reputation of judicial
proceedings.” 1d. at 736. (internal quotation marks omtted).
The obstruction of justice enhancenent was based upon
Melvin's failure to conpletely disclose his financial assets to the
probation officer during preparation of the PSR Ml vin does not
contest the accuracy of the facts supporting the enhancenent, but
merely argues it was inproperly applied in his case. The facts
supporting the enhancenent were not charged in the indictnent,
di scussed at the plea hearing, or admtted by Melvin. If this
enhancenment were renoved, Melvin's total offense |evel would be

fourteen, and his sentencing range would be thirty-seven to



forty-six nonths. Because the fifty-seven-nonth sentence inposed
does not fall within the guideline range cal culated w thout the
two-1 evel enhancenent, we conclude that Melvin's sentence
constitutes plain error that affects his substantial rights and
requi res resentenci ng pursuant to Booker and Hughes.

Melvin also asserts that his Sixth Amendment rights were
violated in the conputation of his crimnal history category. He
argues that the factual findings required to determ ne whether
particular convictions are countable and how many points are

assessed i nvol ve nore than the nmere fact of a prior conviction and

therefore are subject to the requirenments of Blakely, essentially
arguing that the prior conviction exception laid out in

Al nendarez-Torres v. United States, 523 U S. 224 (1998), nmay no

| onger be good law. This argunent is foreclosed by the Suprene

Court’s reaffirmation of the Al nendarez-Torres prior conviction

exception in Booker. See Booker, 125 S. C. at 756 (“Any fact

(other than a prior conviction) which is necessary to support a
sent ence exceedi ng t he maxi mum aut hori zed by the facts established
by a plea of guilty or a jury verdict nust be admtted by the
def endant or proved to a jury beyond a reasonabl e doubt.”). Wile

Justice Thomas's concurrence in Shepard v. United States, 125 S.

Ct. 1254, 1263-64 (2005), expressed doubt about the future

viability of the exception, the exception is still good |aw.



Nor does the application of the prior conviction
exception to Melvin rai se any of the problens outlined in Shepard.
In Shepard, the Suprene Court instructed that Sixth Anmendnent
protections apply to disputed facts about a prior conviction. 1d.
at 1262-63. Because no facts related to Melvin’s prior convictions
were disputed, the district judge's determnation of Mlvin's

crimnal history did not violate the Sixth Arendnent. Cf. United

States v. Washington, 404 F.3d 834, 843 (4th G r. 2005) (finding
that district court’s reliance on disputed facts about the
defendant’s prior conviction violated the defendant’s Sixth
Amendnent right to trial by jury).

Melvin also asserts that counsel was ineffective in
failing to object to the obstruction of justice enhancenent and t he
district court’s failure to make the required factual findings to
support the inposition of a fine. An allegation of ineffective
assi stance should not proceed on direct appeal unless it appears
conclusively from the record that counsel’s performance was

ineffective. United States v. Richardson, 195 F.3d 192, 198 (4th

Cr. 1999). CQur review of the record |leads us to conclude that
deficient performance i s not concl usively apparent fromthe record.
W therefore decline to consider Mlvin's allegations of
i neffective assi stance of counsel, which he nay assert in a notion

pursuant to 28 U.S.C. § 2255 (2000).



We accordingly affirmMlvin’s conviction, but vacate his
sentence and remand for resentencing. We dispense with oral
argunent because the facts and |legal contentions are adequately
presented in the materials before the court and argument woul d not

aid the decisional process.

AFFI RVED | N PART,
VACATED AND REMANDED




