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PER CURI AM

Larry J. Floyd appeals his conviction for being a felon
in possession of a firearmin violation of 18 U. S.C. 8§ 922(g)(1)
(2000) and possession of a stolen firearmin violation of 18 U. S. C.
8 922(j) (2000). Finding no reversible error, we affirm

Prior totrial, Floyd and the Governnment stipul ated that
he had been convicted of a felony and that each of the firearns he
al l egedly possessed had traveled in interstate comrerce. They
filed these stipulations with the district court. The Governnent
closed its case without entering the stipulations into evidence.
Fl oyd noved for a judgnent of acquittal under Fed. R Crim P. 29,
but did not nmention the stipulation in his notion. After
presenting his evidence and resting his case, Floyd renewed his
notion for a judgnment of acquittal. Fl oyd argued that the
Governnment had failed to introduce the stipulations into evidence.
The district court denied Floyd s noti on because t he Gover nnent had
filed the stipulations with the court and had nentioned theminits
opening argunent. The district court also allowed the Governnment
to reopen its case to submt the stipulations into evidence.

Fl oyd clains the district court erred when it all owed t he
Governnment to reopen its case to admt the stipulations into
evidence. A district court’s decision to allow a party to reopen

its case is reviewed for abuse of discretion. United States v.

Abbas, 74 F.3d 506, 510 (4th Cr. 1996). Fl oyd al so clains the



district court erred when it denied his notion for a judgnment of
acqui ttal because the evidence in the stipul ati ons was not properly
admtted. The court’s denial of a notion for judgnent of acquittal

is reviewed de novo. United States v. Gallinore, 247 F.3d 134, 136

(4th Cr. 2001).
“Adistrict court may allow the Government to reopen its
case even after the defendant nmakes a Rule 29 notion.” Uni t ed

States v. Gay, 405 F.3d 227, 238 n.5 (4th Cr. 2005). The

decision to allow the Government to reopen its case is within the
district court’s sole discretion. Abbas, 74 F.3d at 510. When
reviewing whether the district court abused its discretion in
ruling on a party’s notion to reopen its case, we review whet her
(1) the noving party “provi ded a reasonabl e expl anation for failing
to present the evidence in its case-in-chief”; (2) “the evidence
was relevant, admssible, or helpful to the jury”; and (3)
“reopeni ng the case woul d have i nfused the evidence with distorted
i nportance, prejudiced the opposing party’s case, or precluded the
opposi ng party fromneeting the evidence.” 1d. at 510-11

The district court found that the Governnent
i nadvertently failed to admt the stipulations into evidence. The
Governnment had explained the stipulations to the jury and its
intention to use themduring the opening statenment. The district
court and both parties apparently failed to notice that the

stipul ati ons had not been entered i nto evidence as an exhibit until



Fl oyd’s counsel realized it the norning of the second Rule 29
notion. The Governnment had filed the stipulation in the district
court into the record, but inadvertently did not enter it as an
exhibit at trial. The district court did not abuse its discretion
when it found that the Governnment provi ded a reasonabl e expl anati on
for failing to present the evidence.

The parties stipulated to Floyd’ s prior felony and the
interstate travel of the guns before the trial. This evidence was
material, relevant, adm ssible, and helpful to the jury as the
Government intended to rely on the stipulation to prove two out of
the three el enents of the felon in possession counts. As Floyd had
agreed to the stipulation, reopening the Governnent’s case did not
prejudice Floyd or give the evidence distorted inportance. The
district court did not abuse its discretion in allowing the
Governnent to reopen its case to admt the stipul ated evi dence and
did not err in denying Floyd s notion for judgnment of acquittal.

Floyd also contends the district court inproperly
enhanced hi s sentence by using his prior convictions to concl ude he

was an arned career crimnal under U.S. Sentencing GCuidelines

Manual 8 4Bl1.4(a) (2004). Because Floyd did not raise this claim

bel ow, we review for plain error. See United States v. Hughes, 401

F.3d 540, 547 (4th Cr. 2005). This court has ruled that the
nature and occasion of prior offenses are facts inherent in the

convictions and that the government does not have to allege prior



convictions in the indictnent or submt them to a jury as a
prerequisite for applying the armed career crimnal enhancenent.

United States v. Thonpson, 421 F.3d 278, 285-87 (4th G r. 2005).

The district court did not err when it used Floyd s prior
convictions in calculating his sentence.

To the extent Floyd argues that the district court’s
treatment of the sentencing guidelines as mandatory requires
resentencing, this claimalso fails. Although Floyd is correct
that the district court erred in treating the guidelines as
mandat ory, see Hughes, 401 F.3d at 547-48, we have held that in the
plain error context, the error of sentencing under the mandatory
gui del i nes regi ne does not warrant a presunption of prejudice, nor

is it a structural error. United States v. Wiite, 405 F.3d 208,

224 (4th Cr. 2005). Nothing in the record suggests the error in
appl yi ng the gui delines as nmandatory affected the court’s ultimte
determ nation of Floyd s sentence. Accordingly, Floyd cannot
satisfy the prejudice requirenment of the plain error standard.
Accordingly, we affirm Floyd' s conviction and sentence.
We dispense with oral argument because the facts and |egal
contentions are adequately presented in the materials before the

court and argument woul d not aid the decisional process.
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