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PER CURI AM

Daryl W Snmith appeals his convictions and 360-nonth
sentence for possession with intent to distribute five or nore
grans of cocai ne base, conspiracy to distribute fifty or nore grans
of cocaine base, and aiding and abetting the distribution of
cocai ne base within 1000 feet of a playground. Finding no error in
Sm th convictions, we affirmthe convictions. However, because the
district court’s inposition of sentence violated Smth' s Sixth
Amendnent right to trial by jury, we vacate the sentence and renmand
for further proceedings.

Smith clainms that the district court erred by denying his
notion for mstrial after one of the jurors nmade an inappropriate
comment during deliberations. The decision of whether to grant a
notion for a mstrial is left to the broad discretion of the trial

court. United States v. Dorlouis, 107 F.3d 248, 257 (4th Grr.

1997). Under the circunstances of this case, we see no abuse of
di scretion. The jury pronptly suspended deliberations when the
comments were made and referred the matter to the court. The court
voir dired each juror individually and determ ned each was wlling
to consider all of the evidence fairly and inpartially. Finally,

the court dism ssed the offending juror before allowing the jury to



return to deliberations. Under these circunstances we find no
error.?

Smth next clainms the district court erred by refusing to
allow himto i npeach a Governnent witness with a fourteen year old
bri bery conviction. Rel evant prior convictions may be used for
i npeachnent purposes subject to certainlimtations. Fed. R Evid.
609(a). These limtations preclude the use of a conviction nore
than ten years old except where the probative value of such a
conviction substantially outweighs its prejudicial value. Fed. R
Evid. 609(b). This case does not involve the sort of rare and
exceptional circunstances that woul d warrant use of the conviction

at issue for inpeachnment. See United States v. Cavender, 578 F.2d

528, 531 (4th G r. 1978).

Smth al so cl ai r8 he was deni ed his Si xth Anendnent ri ght
to confront wtnesses by the district court’s ruling that
ef fectively precluded hi mfromi npeachi ng Gover nment wi t nesses with
menor anda of interviews conpleted by Governnent agents. Smth
asserts the material falls within the scope of the Jencks Act, 18
US C 8§ 3500 (2000). This court has repeatedly held that such
menor anda fall outside the scope of the Jencks Act unl ess adopted

by the witness. See United States v. Roseboro, 87 F.3d 642, 645

To the extent Smith assigns error to the district court’s
decision to allow the jury to continue deliberations with el even
jurors, we find no error. See United States v. Fisher, 912 F.2d
728, 733 (4th Cr. 1990).
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(4th Gr. 1996); United States v. Honton, 719 F.2d 711, 722 (4th

Cr. 1983). Smth concedes no such adoption was nade.
Furthernore, the court did not err in precluding Smth from
provi ding the witnesses with copies of the nenoranda in order that
they coul d adopt or reject the nenoranda as their own statenents.
Accordingly, we find no error.

Finally, Smth clainms that the district court’s
i mposition of sentence violates his Sixth Arendnent right to trial
by jury. Because we conclude that the district court’s application
of the Sentencing Guidelines resulted in an increase to Smth’s
CGui del i nes range on the basis of facts not found by the jury beyond

a reasonabl e doubt, we agree.? See United States v. Booker, 125 S.

Ct. 738 (2005); United States v. Hughes, 401 F.3d 540 (4th Gr.

2005) . Accordingly, we vacate Smth' s sentence and renand for

further proceedi ngs consistent with Booker and Hughes.® W affirm

2Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th Gr. 2005), “[w e of course offer no criticismof the
district judge, who foll owed the | aw and procedure in effect at the
time” of Smth’s sentencing. See generally Johnson v. United
States, 520 U. S. 461, 468 (1997) (stating that an error is “plain”
if “the law at the time of trial was settled and clearly contrary
to the law at the tinme of appeal”).

3Al t hough the Sentencing CGuidelines are no | onger mandatory,
Booker nmakes clear that a sentencing court nust still “consult
[the] CGuidelines and take theminto account when sentencing.” 125
S. . at 767. On remand, the district court should first
determ ne the appropriate sentencing range under the Guidelines,
maki ng all factual findings appropriate for that determ nation.
See Hughes, 401 F.3d at 546. The court should consider this
sentencing range along with the other factors described in 18
U S.C. 8 3553(a) (2000), and then inpose a sentence. 1d. If that
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Smth' s convictions. W dispense with oral argunent because the
facts and legal contentions are adequately presented in the
materials before the court and argunment would not aid the

deci si onal process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED

sentence falls outside the Guidelines range, the court should
explain its reasons for the departure as required by 18 U S.C. 8§
3553(c)(2) (2000). Id. The sentence nust be “within the
statutorily prescribed range and . . . reasonable.” 1d. at 546-47.
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