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PER CURI AM

Thomas Juni or Bel | appeal s the 120- nont h sent ence i nposed
after he pleaded guilty pursuant to a plea agreenent to an
information charging one count of conspiracy to nanufacture,
distribute, and possess with intent to distribute nore than five
grans of methanphetam ne or nore than fifty grans of a m xture or
substance containing a detectable anount of nethanphetam ne, in
violation of 21 U.S.C. 8§ 846 (2000) (Count One), and one count of
carrying a firearmduring and in relation to a drug trafficking
crime, inviolation of 18 U S.C. 8 924(c)(1)(A) (2000) (Count Two).
Because we find no error in the determ nation of Bell’s sentence,
we affirm

On appeal, Bell asserts that his sentence violates the

Supreme Court’s holding in Blakely v. Wshington, 542 U S. 296

(2004) . He specifically asserts that the enhancenent to his
of fense | evel on Count One that was based upon a substantial risk
of harmto his daughter violated the Sixth Arendnent because facts
supporting that enhancenent were not alleged in the information or
admtted by him The Governnent responds, asserting that there is
no plain error in Bell’s sentence because the district court
i nposed t he mandat ory m ni numsentence required by statute for each
count, and because the Government’s downward departure notion was
based only on USSG § 5K1.1, the court had no authority to depart

bel ow t hose statutory nm ni nmuns.



In United States v. Booker, 125 S. C. 738 (2005), the

Suprene Court applied the rationale of Blakely to the federal
sent enci ng gui del i nes and hel d that the mandat ory gui del i nes schene
t hat provi ded for sentence enhancenents based on facts found by t he
court violated the Sixth Arendnent. Booker, 125 S. C. at 746-48,
755-56 (Stevens, J., opinion of the Court). The Court renedied the
constitutional violation by severing and excising the statutory
provi sions that nmandate sentencing and appellate revi ew under the
gui del i nes, thus making the guidelines advisory. [d. at 756-57
(Breyer, J., opinion of the Court).

Subsequently, in United States v. Hughes, 401 F.3d 540,

546 (4th Cr. 2005), we held that a sentence that was i nposed under
t he pre-Booker mandatory sentencing schene and was enhanced based
on facts found by the court, not by a jury (or, in a guilty plea
case, admtted by the defendant), constitutes plain error. That
error affects the defendant’s substantial rights and warrants
reversal under Booker when the record does not disclose what
di scretionary sentence the district court woul d have i nposed under
an advisory guideline schene. Hughes, 401 F.3d at 546-56.
Sentencing courts were directed to calculate the appropriate
gui del ine range, consider that range in conjunction wth other
rel evant factors under the guidelines and 18 U . S.C. A § 3553(a)

(West 2000 & Supp. 2005), and inpose a sentence. |If the district



court inposes a sentence outside the guideline range, the court
shoul d state its reasons for doing so. 1d. at 546

Because Bell did not object to the sentencing range of
108 to 135 nonths of inprisonnment on Count One set forth in the
presentence report (PSR) and adopted by the district court, we
reviewthe district court’s guideline calculation for plain error.

United States v. dano, 507 U S. 725, 732 (1993); Hughes, 401 F. 3d

at 547. Under the plain error standard, Bell nust show (1) there
was error; (2) the error was plain; and (3) the error affected his
substantial rights. dano, 507 U S. at 732-34. Even when t hese
conditions are satisfied, we may exerci se our discretion to notice
the error only if the error “seriously affect[s] the fairness,
integrity or public reputation of judicial proceedings.” [|d. at
736 (internal quotation marks omtted).

In determ ning the sentencing range for Count One under
t he Sent enci ng Gui delines,” the probation officer enhanced t he base
offense level by six levels pursuant to USSG § 2D1.1(b)(5) (O,
based upon the fact that the offense involved the manufacture of
met hanphet am ne and created a substantial risk of harmto the life
of a mnor -- Bell’s one-year-old daughter who resided in the house
where Bell manufactured nethanphetam ne. After a three-|evel
reduction for acceptance of responsibility, Bell’s total offense

| evel was twenty-nine. This offense level and Bell’s crimna

"U.S. Sentencing Guidelines Manual (2003) (“USSG).
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hi story category of Ill resulted in a sentencing range of 108 to
135 nonths of inprisonnent on Count One.

Prior to sentencing, the Governnent noved for a downward
departure pursuant to USSG 8§ 5K1.1 based upon Bell’'s substantia
assistance. The district court granted the Governnent’s departure
notion, adopted the findings of the PSR, and sentenced Bell to
si xty nmonths on each of Counts One and Two, to run consecutively,
for a total sentence of 120 nonths of inprisonnent.

Bell correctly asserts that the facts supporting the
endanger nent enhancenent were not alleged in the information or
admtted by himas part of his guilty plea. |If this enhancenent
were renoved, Bell’s offense level would be twenty-six, and his
Gui deline range seventy-eight to ninety-seven nonths. Uni t ed

States v. Evans, 416 F.3d 298, 300 n.4 (4th Cr. 2005) (“For

purposes of determning whether the district court erred, we
necessarily wuse [the] guideline range based on the facts
[ appel l ant] admitted before adjusting that range for acceptance of
responsibility.”). Bell, however, benefitted from a downward
departure and received the sixty-nonth statutory mandatory m ni num
sentence for the offense to which he pleaded guilty in Count One.
Accordi ngly, we conclude that Bell’ s sentence does not violate the
Si xt h Arendnent .

We therefore affirmBell’s conviction and sentence. W

di spense wi th oral argunment because the facts and | egal contentions



are adequately presented in the materials before the court and

argunment woul d not aid the decisional process.
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