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PER CURI AM

Thi s appeal was initiated by the Governnent and chal | enges t he
twel ve-nonth prison sentence i nposed on defendant Ronal d Shanblin
Il in the Southern District of West Virginia on his conviction for
conspi ring to manuf act ur e net hanphet am ne. Shanblin’s sentence was
i nposed on June 30, 2004, follow ng the Suprene Court’s decisionin

Bl akely v. WAshington, 542 U S. 296, 124 S. C. 2531 (2004), and

before the Court’s decision in United States v. Booker, 125 S. C.

738 (2005). The CGovernnent contends that resentencing i s mandat ed
under Booker and its progeny. As explained below, we vacate

Shanmblin's sentence and renmand.

l.

On Sept enber 16, 2003, Shanblin was indicted for conspiring to
manufacture an unspecified quantity of nethanphetamne, in
violation of 21 U S C § 846. On Cctober 28, 2003, Shanblin
pl eaded guilty, w thout any plea agreenent with the prosecutors, to
t he conspiracy of fense charged. During his plea colloquy, Shanblin
admtted guilt to the drug conspiracy by acknow edging his
i nvol venent in purchasing over-the-counter cold nedicine he knew
ot hers woul d use to manufacture nethanphetam ne.

Shanblin’ s initial sentencing hearing was conducted by the
district court on June 21, 2004. In accordance wth the

presentence report (the “PSR’), the court attributed to Shanblin



quantities of controll ed substances sufficient to establish a base
of fense |l evel of 34 under the United States Sentencing CGuidelines
Manual (the *“Cuidelines”). After 1nposing various sentencing
enhancenents and a reduction for acceptance of responsibility, the
court arrived at a final offense level of 45, which was then
reduced to 43, the maxi num offense |evel provided for under the
Gui delines. Although offense |level 43 prescribed a |life sentence
for Shanmblin, the governing statute for sentencing purposes, 21
US C 8§ 841(b)(1)(C), provided that he could receive a maxi mum
sentence of twenty years.!? The court accordingly sentenced
Shanblin to twenty years in prison

On June 24, 2004, the Suprene Court rendered its decision in

Bl akely v. Washington, holding that the enhancenent of Bl akely’s

state sentence beyond the statutory nmaximum on the basis of a
judicial finding of deliberate cruelty contravened his Sixth
Amendnent right to trial by jury. See 542 U. S. 296, 124 S. O

2531, 2537-38 (2004). In so ruling, the Court re-affirnmed the

principle that [o]ther than the fact of a prior conviction, any

fact that increases the penalty for a crine beyond the prescribed

!Pursuant to 21 U.S.C. § 846, the statute under which Shanblin
was charged, the penalties spelled out in 8 841(b), applicable to
any person who conmmits a substantive control |l ed substances of f ense,
apply also to a person who conspires to conmt such an offense.
See 8 846 (“Any person who attenpts or conspires to conmt any
of fense defined in this subchapter shall be subject to the sane
penal ties as those prescribed for the offense, the conmm ssion of
whi ch was the object of the attenpt or conspiracy.”).
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statutory maxi num nust be submtted to a jury, and proved beyond a

reasonabl e doubt.’” 124 S. C. at 2536 (quoting Apprendi v. New

Jersey, 530 U S. 466, 490 (2000)). On June 29, 2004, Shanblin
filed a notioninthe district court, pursuant to Rule 35(a) of the
Federal Rules of Crimnal Procedure, seeking to correct his
sentence, asserting therein that his twenty-year sentence was
unl awf ul under Bl akely.

On June 30, 2004, the sentencing court conducted a second
sentencing hearing and issued its Menorandum Opinion and O der
granting Shanblin’s notion and inposing a corrected sentence of

twelve nonths. See United States v. Shanblin, 323 F. Supp. 2d 757

(S.D. W Va. 2004) (the “Qpinion”).? In so ruling, the court
concl uded that the rel evant statutory maxi numfor Bl akely purposes
was the top of the applicable Guidelines range rather than the
maxi mum penalty authorized by statute. Id. at 766. It further
determned that, although Blakely precluded any increase in
Shanblin’s sentence based on facts found solely by the court, the
Gui del i nes thensel ves renai ned the “l aw which binds [the] court in
sentencing matters.” 1d. at 767. The sentencing court therefore
operated under the assunption that the Cuidelines were nandatory

but that it was precluded from finding facts that increased

Pursuant to Rule 35(a), a court nust correct a clearly
erroneous sentence within seven days (excludi ng, under Rul e 45(a),
weekends and hol i days). Not only did the court act within the
period prescribed (the Opinion was i ssued on the seventh day), its
Opi nion contai ned a thoughtful explanation of its ruling.
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Shanblin’ s sentence beyond t he sentenci ng range established by the
admtted facts. Based solely on the facts admtted by Shanblin in
the plea colloguy — that he had purchased cold nedicine in
furtherance of the 8 846 conspiracy offense — the Quidelines
called for a maxi mum penalty of sixteen nonths. After awarding
Shanbl i n an appropri ate reduction for acceptance of responsibility,
t he Gui del i nes provided that he coul d recei ve a maxi numsent ence of
twel ve nonths. 1d. at 766. Although the court believed Shanblin’s
twel ve-nonth sentence to be the result of “an artificial
application of the Guidelines” and to be “alnost certainly
i nadequate” in Shanblin’s case, it concluded that the twel ve-nonth

sentence was conpelled by Blakely. 1d. at 767, 768.

The Governnent tinely noted its appeal of Shanblin’s sentence,

and we possess jurisdiction pursuant to 28 U S.C. § 1291.

W review de novo questions of law. United States v. Bursey,

416 F.3d 301, 306 (4th Gr. 2005). Alegal error is harmess only

where we can conclude “with fair assurance . . . that the judgnent

was not substantially swayed by the error.” United States v.
Curbelo, 343 F.3d 273, 286 (4th Gr. 2003) (internal quotation

mar ks om tted).



[T,

By its appeal, the Governnent contends that the district court
erred as a matter of law in treating the CGuidelines as nandatory
and in failing to nake the factual findings required under the
CGui delines. As explained bel ow, we agree.

Wiile this appeal was pending, the Suprene Court issued its

decision in United States v. Booker, 125 S. C. 738 (2005). In

Booker, the Court concluded, as did the sentencing court here, that
the rel evant maxi mum for Sixth Amendnent purposes was the top of
t he appl i cabl e sent enci ng range, not the maxi numpenalty aut hori zed
by the rel evant statute. [d. at 749-50. Thus, under the mandatory
Gui del i nes regi ne, a Si xth Anendnent vi ol ati on occurs when j udi ci al
factfinding results in a sentence greater than the maximum
justified only by the facts admtted by the defendant. [d. at 750.
The Court’s renmedy, however, differed fromthat utilized by the
sentencing court here. Instead of retaining the GCuidelines’
mandat ory character and requiring jury determ nati ons (or def endant
adm ssions) of each fact supporting an enhancenent, the Court
determ ned that the CGuidelines are advisory only. [d. at 757. In
so ruling, the Court stressed that, while the Guidelines no | onger
carry the force and effect of law, a sentencing court is obligedto
consider and be advised by the applicable CGuidelines sentencing
range and other statutory sentencing goals. See id. at 764-65

(citing 18 U.S.C. 8§ 3553(a)).



In United States v. Hughes, 401 F.3d 540 (4th G r. 2005), we

el aborated on the post-Booker obligations of a sentencing court.
We expl ained that a sentencing court nust “first calculate (after
maki ng the appropriate findings of fact) the range prescribed by
t he guidelines,” and then “consi der that range as wel| as the ot her
rel evant factors set forth in the guidelines and those factors set
forth in 8 3553(a).” 1d. at 546. Thus, Booker did not change the
met hod by which a sentencing court calculates the applicable
sentencing range under the Guidelines; it nmerely dimnished the
force and inpact of the Cuidelines.

Wth these principlesinmnd, it is evident that the district
court commtted two legal errors in sentencing Shanmblin: (1) it
treated the Quidelines as nmandatory; and (2) it calculated the
appl i cabl e Gui delines sentencing range based solely on the facts
that Shanblin had admtted rather than on its own findings found by
a preponderance of the evidence. Mreover, these errors were not
har m ess. Al though the court remarked that the twenty-year
sentence prescribed by the Guidelines, which it initially inposed
on Shanblin, was too severe, it also characterized the twel ve-nonth
sentence inposed on Shanblin at his resentencing as *“al nost
certainly inadequate.” Shanblin, 323 F. Supp. 2d at 768. |In these
ci rcunst ances, we are unable to say “with fair assurance . . . that
the judgnment was not substantially swayed by the error,” United

States v. Curbelo, 343 F.3d 273, 286 (4th Cr. 2003) (interna




quotation marks omtted), and we are obliged to vacate and renand

for resentencing.?

| V.
Pursuant to the foregoing, we vacate Shanblin’ s sentence and

remand for resentencing.

VACATED AND REMANDED

Finally, Shanmblin contends that any sentence inposed on him
beyond the twelve nonths authorized by his plea adm ssions would
constitute a due process violation in the formof an inpermssible
ex post facto increase in his punishnent. See Appellee’s Supp. Br.
2-4. Because the district court has not addressed Shanblin s due
process contention, we decline to reach it.
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