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PER CURI AM

Wom ng Fitzgerald Glliampled guilty to possession with
intent to distribute nore than five grans of cocaine base, in
violation of 21 U . S.C. 8 841(a)(1l) (2000), and was sentenced to a
term of seventy nonths of inprisonnment. Glliam now seeks to
appeal his sentence. Because he waived his right to appeal, we
grant the Governnent’s notion to dism ss the appeal.

This court reviews the validity of a waiver de novo

United States v. Brown, 232 F. 3d 399, 403 (4th G r. 2000), and w ||

uphol d a wai ver of appellate rights if the waiver is valid and the
i ssue being appealed is within the scope of the waiver. Uni t ed

States v. Attar, 38 F.3d 727, 731-33 (4th Cr. 1994). A waiver is

valid if the defendant’s agreenent to the waiver was know ng and

vol untary. United States v. Marin, 961 F.2d 493, 496 (4th Cr.

1992); United States v. Wssells, 936 F.2d 165, 167 (4th Cr.

1991). Generally, if the district court fully questions a
def endant regarding the waiver of his right to appeal during the
Fed. R Cim P. 11 colloquy, the waiver is both valid and
enforceable. Wssells, 936 F.2d at 167-68.

This court determined in United States v. Blick, 408 F. 3d

162 (4th Cr. 2005), that a waiver of the right to appeal in a plea
agreenent entered into prior to the Suprene Court’s decision in

United States v. Booker, 125 S. Ct. 738 (2005), was not invalidated

by the change in law effectuated by that decision and that the



Booker error fell wthin the scope of Blick’s generic waiver.
Blick, 408 F.3d at 170, 173 (“[A]t the tine he entered the plea
agreenent, both Blick and the United States expressly contenpl ated
and agreed that he would be sentenced in exactly the manner in
which he was, in fact, sentenced: the pre-Booker Cuidelines

system”); see also United States v. Johnson, 410 F.3d 137 (4th

Cir. 2005) (rejecting Johnson’s argunent that a defendant cannot
wai ve the right to an appeal based on subsequent changes in the
law). G lliams plea agreenent simlarly expressly contenpl ated he
woul d be sentenced in accordance with the sentencing guidelines.
Glliam s contention that his claimdoes not fall within
the scope of the appeal waiver because it concerns an upward
departure is without nerit. An upward departure is a sentence that
departs from the applicable sentencing guidelines range. U.sS.

Sent enci ng Gui deli nes Manual 8 5K2.0. The district court did not

i mpose an upward departure in sentencing Glliambecause it did not
depart fromthe correctly cal cul ated sentenci ng gui delines range.

Further, Glliams reliance on United States v. QGuevara,

941 F. 2d 1299 (4th Cr. 1991), to argue that the Governnment may not
seek to enforce the waiver because it was too one-sided is
m spl aced. |In GQuevara, this court construed a plea agreenent that
contained a waiver of the defendant’s right to appeal but was
silent as to the governnent’s appeal rights. W held that “such a

provi sion against appeals nust also be enforced against the
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government, which nust be held to have inplicitly cast its lot with
the district court, as the defendant explicitly did.” Guevara, 941
F.2d at 1299-1300. Glliams plea agreenent is distinguishable
because G lliam explicitly waived his right to appeal and the
Governnment explicitly retained its right to appeal in the plea
agr eement .

Finally, GIlliam does not dispute that his waiver was
knowi ng and voluntary. The appeal waiver was unanbi guous, it was
reviewed by the court, and G| 1iam acknowl edged hi s understandi ng
of the waiver at the plea hearing. W therefore find the plea
wai ver is both valid and enforceabl e.

Accordingly, the Governnent’s notion to dismss this
appeal is granted. We dispense with oral argunent because the
facts and legal contentions are adequately presented in the
materials before the court and argument would not aid the

deci si onal process.
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