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PER CURI AM

In this case, the CGovernnment appeals the district court’s
grant of Latonia Wallace’s notion to suppress certain statenents
made after Wall ace entered into a plea bargain with the Governnent.
The district court excluded these statenents under Federal Rule of
Evi dence 403. For the follow ng reasons, we find that the district

court abused its discretion in so ruling.

l.

Wal | ace was indicted on Novenber 13, 2003, by the federa
grand jury for the Southern District of Wst Virginia for
conspiracy to distribute 50 granms or nore of cocaine base in
violation of 21 U S.C.A 8 846 (West 1999) and for possession of
ammunition for a firearmin violation of 18 U S.C A 88 922(g)(1)
(West 2000) and 924(a)(2) (West 2000). VWl | ace surrendered to
authorities in Col unbus, Chio, and was returned to West Virginia on
Decenber 31, 2003. On January 6, 2004, Wallace net with Detective
T.C. Branlee and the Assistant United States Attorney (AUSA)
assigned to the case to provide information to the Governnent.
Wal | ace and the Governnent had not entered into a plea bargain at
that tine.

During the January 6 neeting, Wall ace adm tted her role in the
drug conspiracy and attributed 11.75 ounces of cocai ne powder and

33.5 ounces of cocaine base to the conspiracy. On January 13,



2004, Wallace entered into a plea agreenent with the Governnent.
Pursuant to the plea agreenent, the Governnent agreed to drop the
firearm charge in exchange for Wallace's guilty plea on the drug
conspiracy count. The plea agreenent stated that Wallace's
potential termof inprisonment was ten years to life.

On January 29, after the plea deal was signed but before
Wal | ace’s Federal Rule of Crimnal Procedure 11 colloquy was
conducted by the district court, Wallace again net with Bram ee and
the AUSA to provide further information on the drug conspiracy.
During this later neeting, Willace told Bramee that her co-
conspirators were responsible for 18 ounces of cocai ne powder and
69 ounces of cocaine base. Willace's guilty plea was accepted by
the district court on March 3. Shortly thereafter, Wallace’'s
counsel filed a notion to withdraw and Wal |l ace noved, pro se, to
appoi nt new counsel. \Wallace also noved to withdraw her plea at
that tinme. After conducting a hearing, the district court granted
all three notions.

Fol |l owi ng the appointnment of new counsel, Wallace noved to
suppress certain statenents she had made. Rel evant here, \Wll ace
noved, pursuant to Federal Rules of Evidence 403 and 410, to
suppress the statenents she gave to Branl ee and t he AUSA on January

6 and January 29.! The Governnent conceded before the district

al | ace al so nobved to suppress statenments taken in July 2003
during a search of Wllace’'s residence in Huntington, West
Virginia. The Governnent conceded that these statenents were taken
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court that the statements given on January 6 were inadmssible in
its case in chief,? and the district court ruled that, under
Federal Rule of Evidence 403, the January 29 statenents were al so
i nadm ssi ble.? The Governnent filed a tinely appeal and the

required certification under 18 U S.C A 8§ 3731 (West Supp. 2004).

.
The sole issue in this appeal is whether Rule 403 permtted
the exclusion of the January 29 statenents. “A district court’s
evidentiary rulings are reviewed under the narrow abuse of

di scretion standard.” United States v. Gi nmmond, 137 F.3d 823, 831

(4th Cr. 1998). Rul e 403 provides that “[a]lthough relevant,
evidence nmay be excluded if its probative value is substantially
out wei ghed by the danger of unfair prejudice . . . .” Fed. R
Evid. 403. Under this rule, “damage to a defendant’s case is not

a basi s for excludi ng probative evidence,” because “[e] vi dence t hat

in violation of Mranda v. Arizona, 384 U S. 436 (1966), and were
inadm ssible inits case in chief.

’The Governnent’s concession was based on Federal Rule of
Evi dence 410(4), which provides for the exclusion of “any stat enent
made in the course of plea discussions with an attorney for the
prosecuting authority which do not result in a plea of guilty or
which result in a plea of guilty later wwthdrawn.” Fed. R Evid.
410(4).

3The district court agreed with the Governnent that the
January 29 statenments were not inadm ssible pursuant to Rule 410.
On appeal, Wl l ace has not pressed Rule 410 as an alternate ground
for affirmance.



is highly probative invariably will be prejudicial to the defense.”
Ginmond, 137 F. 3d at 833; see also 2 Jack B. Winstein & Margar et

A. Berger, Winstein's Federal Evidence 8§ 404.21(3)(b) (Joseph M

McLaughlin, ed., 2d. ed. 2002) (noting that “[u]nfair prejudice
under Rul e 403 does not nean the damage to a defendant’ s case that
results from the legitimate probative force of the evidence”)
(enphasis omtted). “Rule 403 only requires suppression of
evidence that results in unfair prejudice — prejudice that damages
an opponent for reasons other than its probative value, for
i nstance, an appeal to enotion, and only when that unfair prejudice
substantially outweighs the probative value of the evidence.”

United States v. Mhr, 318 F.3d 613, 619-20 (4th Cr. 2003)

(quotation marks and enphasis omtted). Unfair prejudice “speaks
to the capacity of some concededly relevant evidence to lure the
factfinder into declaring guilt on a ground different from proof

specific to the offense charged.” dd Chief v. United States, 519

US 172, 180 (1997). In sum

[ We have stated that undue prejudice occurs when there
is “a genuine risk that the enotions of a jury will be
excited to irrational behavior, and that this risk is
di sproportionate to the probative value of the offered
evi dence.” Because the evidence sought to be excluded
under Rul e 403 i s concededly probative, the bal ance under
Rul e 403 should be struck in favor of admssibility, and
evi dence shoul d be excluded only sparingly.

United States v. Aranony, 88 F.3d 1369, 1378 (4th Gr. 1996)

(quoting United States v. Ham 998 F.2d 1247, 1252 (4th Gr.

1993)).



The district court found that the danger of unfair prejudice
substantially outweighed the probative value of the January 29
statenents. The district court concluded that the probative val ue
of the statements was “substantially dimnished” because (1)
“Wal | ace [in her January 29 statenents] roughly doubl ed the anount
of controlled substances attributed to her fellow conspirators;”
and (2) because of the “presently undisputed account of M.
Wal l ace’s trouble with menory loss.”* (J.A at 163.) The district
court al so determ ned that the statenents were unfairly prejudicia
because “the jury will alnost certainly abandon its obligation to
carefully consider all of the evidence in this case” (J.A at 164)
once Wallace's statenents were entered into evidence.

We believe that the district court abused its discretion in
excluding the January 29 statenents under Rule 403. First, the
district court should not have considered Wal l ace’s credibility in
determining the probative value of these statenents. It is
“relatively clear that in the weighing process under Rule 403 the
j udge cannot consider the credibility of witnesses.” 22 Charles

Alan Wight & Arthur R MIller, Federal Practice and Procedure 8

5214 (2d ed. 1994). As we have previously explained, “the

credibility of a wtness has nothing to do with whether or not his

testinmony is probative with respect to the fact which it seeks to

“The Pre-Sentence Report found that Wallace had been in a
serious car accident and that “[\Wal | ace] reported having short-term
menory loss as a result of her injuries.” (J.A at 186.)
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prove.” United States v. Welsh, 774 F.2d 670, 672 (4th G r. 1985)

(enmphasi s added). The January 29 statenents, as adm ssions of
guilt, were highly probative. Questions regarding the effect of
Wal | ace’ s short-termnenory | oss and the di screpanci es between the
drug anounts attributable to the conspiracy were questions of
credibility for the jury and do not dimnish the statenents’
probative val ue.

In addition, although the statenments were undoubtedly
prejudicial to Wllace, they were not wunfairly prejudicial.
Qobviously, inculpatory statenments are prejudicial to Wallace in
that they danage her case. Rule 403, however, is concerned only
with unfair prejudice, that is, prejudice resulting from the
“capacity of sone concededly relevant evidence to lure the
factfinder into declaring guilt on a ground different from proof
specific to the offense charged.” add Chief, 519 U S at 180
Evidence is unfairly prejudicial only when there is a “genui ne ri sk
that the enotions of a jury wll be excited to irrational

behavior.” United States v. Bailey, 990 F.2d 119, 123 (4th Cr.

1993). No such risk exists in this case.® The incul patory
statenents made by Wallace on January 29 will not excite the
passions of the jury and lure theminto convicting Wallace on a

ground irrelevant to the charges agai nst her.

*There i s no suggestion that the Governnment intends to reveal
that these statenents were made after Willace signed a plea
agr eenent .



Rul e 403 permits the exclusion of evidence when its probative
value is substantially outweighed by its danger of unfair
prejudice. Wallace’s incul patory statenents were highly probative
and were not unfairly prejudicial. Accordingly, we hold that the
district court abused its discretion in excluding the statenents

under Rul e 403.

L1l
For the foregoi ng reasons, the ruling of the district court is
rever sed

REVERSED



