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PER CURI AM

Wl liam Harold Johnson pled guilty to possession of a
firearmby a convicted felon. The district court sentenced Johnson
under the federal sentencing guidelines to eighteen nonths
i nprisonnment. This sentence included an enhancenent for possessing
a stolen firearm The facts underlying this enhancenment were found
by the district court by a preponderance of the evidence and were
neither charged in the indictnment nor admtted by Johnson at the
guilty plea hearing.

Citing Blakely v. Washington, 124 S. C. 2531 (2004),

Johnson argues that his sentence i s unconstitutional because it was
based on facts that were neither charged in the indictnment nor
proven beyond a reasonabl e doubt. He nade the sane argunent in the
district court and was overrul ed based upon this court’s ruling in

United States v. Hanmmud, 381 F.3d 316 (4th Cr. 2004), cert

granted and judgnent vacated, 125 S. C. 1051 (2005). After

Johnson’s sentencing, the Suprene Court decided United States v.
Booker, 125 S. . 738 (2005), and held that the federal sentencing
gui del i nes schene, under which courts were required to inpose
sent enci ng enhancenents based on facts found by the court by a
pr eponder ance of the evidence, violated the Si xth Arendnent because
of its mandatory nature. 1d. at 746, 750. The Court renedied the

constitutional violation by maki ng the gui delines advisory through



the renoval of two statutory provisions that had rendered them
mandatory. 1d. at 746, 756-57.

In |ight of Booker, we find that the district court erred
in sentencing Johnson under the nmandatory guideline procedure.?

See United States v. Wiite, 405 F.3d 208 (4th Gr. 2005) (holding

that i nmposition of a sentence under the nmandatory gui del i nes regi ne
is error). In addition, because the appropriate guideline range
wi thout the firearm enhancenent would have permtted a |ower

sentence, we find that the error was not harm ess. See United

States v. Mackins, 315 F. 3d 399, 405 (4th Cr. 2003) (holding that,

on harm ess error review, CGovernnent bears the burden of show ng
that the sentence on remand woul d not be | ess than that inposed).
Therefore, we affirmJohnson’s conviction, vacate his sentence and

remand for proceedi ngs consistent with Booker.? Wile we express

Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th CGr. 2005), “[w e of course offer no criticismof the
di strict judge, who followed the | aw and procedure in effect at the
time” of Johnson’s sentencing. See generally Johnson v. United
States, 520 U.S. 461, 468 (1997) (stating that an error is “plain”
if “the law at the tinme of trial was settled and clearly contrary
to the law at the tine of appeal”).

2Al t hough the sentencing guidelines are no | onger nmandatory,
Booker nmkes clear that a sentencing court nust still “consult
[the] CGuidelines and take theminto account when sentencing.” 125
S . at 767. On remand, the district court should first
determ ne the appropriate sentencing range under the guidelines.
Hughes, 401 F. 3d at 546. The court shoul d consi der this sentencing
range along wth the other factors described in 18 U S. C
8§ 3553(a), and then inpose a sentence. Hughes, 401 F.3d at 546.
If that sentence falls outside the guidelines range, the court
shoul d explain its reasons for the departure, as required by 18
U S.C 8 3553(c)(2). Hughes, 401 F.3d at 546. The sentence nust
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no opi ni on on an appropri ate sentence, we do note that, contrary to
Johnson’s argunment on appeal, the district court retains the
authority to sentence Johnson to a termof supervised rel ease. W
deny Johnson’s notion to expedite as noot. W dispense with oral
argunent because the facts and |legal contentions are adequately
presented in the materials before the court and argunment woul d not

aid the decisional process.
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be within the statutorily prescribed range and reasonable. |d. at
547.



