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PER CURI AM

Gary Steven All nond appeal s his convictions and ninety-
nmont h sentence i nposed followng his guilty plea to five counts of
bank robbery, in violation of 18 U S C. 8§ 2113(a) (2000).
Allnond’s attorney filed a brief in accordance with Anders v.
California, 386 U S. 738 (1967), raising sentencing issues under

Bl akely v. Washington, 124 S. . 2531 (2004), but stating that, in

his view, there were no neritorious grounds for appeal. Follow ng

the Suprenme Court’s decisionin United States v. Booker, 125 S. C.

738 (2005), we gave the parties an opportunity to submt
suppl enental briefing discussing the inpact of the Booker decision
on the case. Counsel now argues that Booker requires that the case
be remanded to the district court for inposition of a new sentence.
Al'l nrond has filed a one-page pro se supplenental letter, informng
the court that he objects to a three-Ievel enhancenent inposed for

use of a weapon pursuant to U.S. Sentencing Cuidelines Mnua

8§ 2B3.1(b)(2) (2003). For the reasons discussed bel ow, we vacate
Al l nrond’ s sentence and remand for resentencing in |ight of Booker.

In Booker, the Suprenme Court held that the mandatory
manner in which the federal sentencing guidelines required courts
to inpose sentencing enhancenents based on facts found by the
court, by a preponderance of the evidence, violated the Sixth
Amendnent . 125 S. C. at 746, 750 (Stevens, J., opinion of the

Court). The Court renedied the constitutional violation by



severing two statutory provisions, 18 U S.C. A 8 3553(b)(1) (West
Supp. 2005) (requiring sentencing courts to inpose a sentence
within the applicable guideline range), and 18 U . S.C A 8§ 3742(e)
(West 2000 & Supp. 2005) (setting forth appellate standards of
review for guideline issues), thereby neking the guidelines
advisory. 1d. at 756-57 (Breyer, J., opinion of the Court).

Based on our reviewof the record, we find that Al nond s
sent ence was enhanced based on facts that were not admtted by him
nor proved to a jury beyond a reasonabl e doubt. Thus, pursuant to
Booker, we find that Al nond s sentence was i nposed i n viol ation of
t he Sixth Amendnent and note that the district court also erred in
treating the guidelines as mandatory.? W therefore vacate
Al l nond’ s sentence and remand for resentencing consistent with the
Booker deci si on.

W note that counsel raises one additional Blakely issue
in his initial Anders brief, contending that the district court’s
cal culation of Al I nond’ s crim nal history category was

unconstitutional. GCiting A nendarez-Torres v. United States, 523

US 224 (1998), counsel argues that determ nations involving

crimnal history points go well beyond the nere “fact of a prior

Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th Gr. 2005), “[w e of course offer no criticismof the
district judge, who foll owed the | aw and procedure in effect at the
time” of Allnond s sentencing.
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conviction” and therefore nust be admtted by the defendant or
found by a jury beyond a reasonabl e doubt.

In Al nendarez-Torres, the Suprenme Court held that “the

government need not allege in its indictnent and need not prove
beyond reasonabl e doubt that a defendant had prior convictions for
a district court to use those convictions for purposes of enhancing

a sentence.” |In Apprendi v. New Jersey, 530 U S. 466, 490 (2005),

the Suprene Court held that “[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crinme beyond
the prescribed statutory maxi num nust be submitted to a jury, and
proved beyond a reasonable doubt.” Apprendi did not overrule

Al nendarez-Torres and the Court recently reaffirned its holding in

Apprendi. See Booker, 125 S. C. at 756. WMoreover, our revi ew of

the record reveal s that the district court’s assessnment of crim nal
history points was based on the summary of the convictions in
Al l rond’ s presentence report and nerely invol ved consideration of
t he sentence i nposed for each conviction. Accordingly, we concl ude
that the district court properly considered Allnond s prior
sentences in calculating his crimnal history category. See United

States v. Washington, 404 F.3d 834 (4th GCr. 2005). W therefore

reject this remaining sentencing claim
I n accordance with Anders, we have reviewed the entire
record in this case. Although we affirmAllnond’ s convictions, we

vacate the sentence and remand for resentencing in light of



Booker.? W dispense with oral argunent because the facts and
| egal contentions are adequately presented in the materials before

the court and argunent woul d not aid the decisional process.

AFFI RVED | N PART,;
VACATED AND REMANDED | N PART

2Al t hough the sentencing guidelines are no | onger nmandatory,
Booker nmkes clear that a sentencing court nust still “consult
[the] CGuidelines and take theminto account when sentencing.” 125
S a. at 767. On remand, the district court should first
determ ne the appropriate sentencing range under the guidelines,
making all factual findings appropriate for that determ nation.
See United States v. Hughes, 401 F.3d 540, 546 (4th Cr. 2005)
(appl yi ng Booker on plain error review). The court shoul d consi der
this sentencing range along with the other factors described in 18
US CA 8§ 3553(a) (West 2000 & Supp. 2005), and then inpose a

sent ence. I d. If that sentence falls outside the guidelines
range, the court should explain its reasons for the departure as
required by 18 U S.C. A 8 3553(c)(2) (Supp. 2005). Id. The

sentence nust be “within the statutorily prescribed range and .
reasonable.” 1d. at 546-47.



