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PER CURI AM

Charl es Marquise Audrey pled guilty to three counts of
possession of a firearm by a convicted felon, in violation of 18
US C 8§ 922(g) (2000). He was sentenced to forty-one nonths of
i nprisonnment on each count, to run concurrently. For the reasons
that follow, we affirm

Audr ey does not chall enge his conviction. Audrey clains
that the district court violated his Sixth Amendnment rights by
enhanci ng his sentence based on facts not alleged in the indictnent,
not admtted by Audrey, and not found by a jury beyond a reasonabl e

doubt, in violation of United States v. Booker, 125 S. C. 738

(2005). Because Audrey preserved this issue by objecting to the

presentence report based upon Blakely v. Washington, 542 U S. 296

(2004), this court’s review is de novo. See United States V.

Macki ns, 315 F.3d 399, 405 (4th G r. 2003) (“If a defendant has made
a tinely and sufficient Apprendi[!] sentencing objection in the
trial court, and so preserved his objection, we review de novo.”).
When a def endant preserves a Si xth Anendnent error, this court “nust
reverse unless [it] find[s] this constitutional error harm ess
beyond a reasonabl e doubt, with the Governnment bearing the burden

of proving harm essness.” ld. (citations omtted); see United

States v. Wiite, 405 F.3d 208, 223 (4th Cr. 2005).

'Apprendi_v. New Jersey, 530 U.S. 466 (2000).
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In Booker, the Suprene Court held that the nandatory
manner in which the federal sentencing guidelines required courts
to i npose sentenci ng enhancenents based on facts found by the court
by a preponderance of the evidence violated the Sixth Anmendnent.
Id. at 746, 750 (Stevens, J., opinion of the Court). The Court
remedi ed the constitutional violation by severing two statutory
provisions, 18 U S.C A 8 3553(b)(1) (West Supp. 2005) (requiring
sentencing courts to inpose a sentence within the applicable
gui deline range), and 18 U.S.C. A 8 3742(e) (West 2000 & Supp. 2005)
(setting forth appel |l ate standards of review for guideline issues),

t hereby making the guidelines advisory. See United States v.

Hughes, 401 F. 3d 540, 546 (4th G r. 2005) (citing Booker, 125 S. .
at 756-67 (Breyer, J., opinion of the Court)).

After Booker, courts nust calculate the appropriate
guideline range, consider the range in conjunction wth other
rel evant factors under the guidelines and 18 U.S. C. A 8§ 3553(a), and
i npose a sentence. If a court inposes a sentence outside the
gui deline range, the district court nmust state its reasons for doi ng
so. Hughes, 401 F.3d at 546. This renedial scheme applies to any
sentence inposed under the mandatory guidelines, regardless of
whet her the sentence violates the Sixth Amendnent. 1d. at 547
(citing Booker, 125 S. C. at 769 (Breyer, J., opinion of the

Court)).



Here, the district court sentenced Audrey under the then—
mandat ory federal sentencing guidelines and enhanced his base
of fense | evel of fourteen by two | evel s because t he of fense i nvol ved
four firearns and an additional two |evels because a firearm was
stolen. The district court then applied a three-level adjustnent
for acceptance of responsibility, thus placing Audrey’'s total
of fense level at fifteen. Based on his crimnal history category
of VI, Audrey’s guideline range was 41 to 51 nonths of inprisonnent.
USSG Ch. 5, Pt. A (Sentencing Table). The district court sentenced
himto 41 nonths in prison.

W thout the stolen firearmenhancenent,? and w t hout the

reduction for acceptance of responsibility, see United States v.

Evans, 416 F. 3d 298, 300 n. 4 (4th G r. 2005), Audrey’s offense | evel
woul d have been sixteen. Audrey’s guideline range would thus have
been 46 to 57 nonths of inprisonnent. USSG Ch. 5, Pt. A (Sentencing
Tabl e). Because that guideline range is higher than the 41 nonth
sentence Audrey received, the governnent has net its burden of

establ i shing that any Booker error is harnless.

2Audr ey does not chall enge the enhancenent for the nunber of
firearns involved. Nor would such a chall enge change the outcone
of this appeal. Because the indictnment to which Audrey pled guilty
described that the offense involved four firearns, the two-Ievel
enhancenment of his base offense | evel on account of the nunber of
firearns involved in his of fense was properly based upon conduct to
whi ch Audrey adm tted.



Accordingly, we affirmthe district court’s judgnent. W
di spense with oral argunent because the facts and | egal contentions
are adequately presented in the materials before the court and

argunent woul d not aid the decisional process.
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