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PER CURI AM

Amin J. Harris challenges his conviction for being a felon in
possession of a firearm see 18 U S.C A 8 922(g)(1) (West 2000).
He argues that the evidence was insufficient to support his
conviction, that the district court abused its discretion in
denying his notion for a newtrial, and that conments and actions
of the district court evinced bias that nade a fair trial
i npossible. W find no reversible error and therefore affirmthe

convi cti on.

l.

In the early norning hours of January 1, 2004, 800 to 900
peopl e were cel ebrating the new year inside the Canal Cub on Cary
Street in the Shockoe Bottom section of Richnond. Wen the club
closed at 2:00 a.m, hundreds of people filled the streets, and
chaos erupt ed. From inside their cars, many began firing shots
into the air; sonme 250 shots were fired by the conclusion of the
i nci dent .

Three police officers were on the scene and witnessed Harris
firing a pistol fromthe passenger seat of a tan Buick. He was
arrested for discharging a firearmin public and ulti mately charged
with being a felon in possession of a firearm There were two
others in the vehicle with Harris: James Edwards, the driver, and
Esan Jordan, a back-seat passenger. Two firearns were recovered

fromthe front fl oorboard of the vehicle.
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Harris was given Mranda warnings and taken to the sheriff’s
office for processing. Wile there, he continually talked with
those around him insisting that he was not the person who fired

the weapon. Tired of hearing himtal k, an officer said, “Shut up,

man, | have heard enough. You know what you did.” J. A 227
(internal quotation marks omtted). To that, Harris responded,
“All right, man, | shot the gun,” adding, “l shot the gun three
times.” 1d. (internal quotation marks omtted).

Tried before a jury, Harris was convicted of violating
8§ 922(g)(1). Shortly after the verdict, he filed a notion for a
new trial pursuant to Rule 33 of the Federal Rules of Crim na
Procedure. The basis for his notion was an affidavit signed by
Jordan claimng that he, not Harris, had fired the weapon. After
a hearing at which several w tnesses including Jordan testified,
the district court denied the Rule 33 notion, concluding that
Jordan’s testinobny was not newly discovered evidence that would
likely have resulted in acquittal. The district court sentenced

Harris to 63 nonths’ inprisonnent.’

.
Harris first argues that the evidence introduced against him
at trial was insufficient to support his conviction for being a

felon in possession of a firearm W disagree.

"Harris does not chall enge his sentence under United States v.
Booker, 125 S. Ct. 738 (2005).




I n resol ving an evi dence-sufficiency challenge, we arelimted
to considering whether “there is substantial evidence, taking the
view nost favorable to the Governnent, to support” the verdict.

G asser v. United States, 315 U S. 60, 80 (1942). Wen “the

evi dence supports different, reasonable interpretations, the jury

decides which interpretation to believe.” United States v.

Beidler, 110 F.3d 1064, 1067 (4th Cr. 1997) (internal quotation
marks omtted). Therefore, we will overturn a verdict on grounds
of evidence sufficiency only “where the prosecution’'s failure is

clear.” Burks v. United States, 437 U S. 1, 17 (1978).

To sustain a fel on-in-possessi on convi ction under 8 922(qg) (1),
t he Governnment nust establish that (1) the defendant previously had
been convicted of a felony, (2) the defendant know ngly possessed
a firearm and (3) the possession was in or affecting interstate

commerce. See United States v. Langley, 62 F.3d 602, 606 (4th Gr.

1995) (en banc). Harris concedes that he is a felon and that his
possession, if established, affected interstate conmmerce. He
argues only that the Governnent failed to prove that he know ngly
possessed a firearm

Specifically, Harris notes that the incident outside the Canal
Club lasted only a matter of seconds and occurred |ate at night,
am dst the chaos of hundreds of scranbling people. He adds that
only one of the three officers who testified actually saw his face;

the firearns were seized fromthe driver side of the Buick, not the



passenger side where he had been seated; no fingerprints were on
the firearnms; no conclusive expert testinmony tied him to the
firearns; and his confession (“All right, man, | shot the gun.”)
was not docunented in a contenporaneous police report. Thi s
confl uence of circunstances, he argues, resulted in “insufficient
evidence for ajury to find that [he] possessed a firearm” Br. of
Appel I ant at 32.

Harris overl ooks, however, that the Governnent introduced
evidence that he was in the seat occupied by the shooter; the
firearnms recovered fromthe Buick were within his reach; at |east
one officer saw his face during the incident; none of the officers
observed soneone attenpting to lean from the back seat, where
Jordan was seated, out the front passenger-side w ndow
streetlights illumnated the area at the time; and Harris |ater
confessed to possessing the firearm Wil e reasonabl e peopl e may
di sagree about whether Harris did indeed possess the firearm the
Governnment did not conpletely fail to prove this element, and a
rational trier of fact could have found that Harris know ngly
possessed the firearm Therefore, the evidence was sufficient to

sustain his conviction.

L1,
Harris next argues that the district court erred in denying
his notion for a newtrial on the basis of a post-trial affidavit

subm tted by Jordan, the back-seat passenger of the Buick. Harris
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contends that the Jordan affidavit represented newy discovered
evi dence that warranted a new trial. W again disagree.

Rul e 33(a) of the Federal Rules of Crim nal Procedure provides
that “[u]pon the defendant’s notion, the court may vacate any
judgnment and grant a new trial if the interest of justice so
requires.” To justify a new trial based on newly discovered
evi dence, a defendant nust establish five elenents: (1) the
evi dence nust be, in fact, newy discovered; (2) the defendant nust
have been diligent in finding the new evidence; (3) the new
evi dence must not be nerely cunul ative or inpeaching; (4) it nust
be material to the issues involved; and (5) it nust be of such
nature that, on a new trial, it would probably produce an

acquittal. See United States v. Singh, 54 F.3d 1182, 1190 (4th

Cr. 1995). “Wthout ruling out the possibility that a rare
exanpl e m ght exist, we have never allowed a newtrial unless the
def endant can establish all five elenents.” [1d. A decision of the
district court not to grant a new trial under Rule 33 is reviewed
for abuse of discretion. See id.

The district court denied Harris’ Rule 33 notion for two
reasons: (1) Jordan’s testinmony may have been newl y avail abl e, but
it was not newly discovered, and (2) Jordan’s testinony woul d not
have resulted in Harris acquittal, given the other significant
evidence of Harris’ guilt. W need not address the first ground

because we believe that the district court did not abuse its



di scretion in concluding that Jordan’s testinony would not have
resulted in Harris’ acquittal.

Jordan’s testinony at the hearing was riddled wth
i nconsi stencies and changing stories. He also suffered from bias
and credibility issues. In contrast, the three police officers
testified with great consistency. And, as noted above, one officer
testified that Harris admtted to the crine. In light of this
evidence, the district court did not abuse its discretion in
concl udi ng that Jordan’s testinony, if added to the m x of evidence
introduced at trial, would not have resulted in acquittal. See

United States v. Henry, 136 F.3d 12, 23 (1st Gr. 1998) (“[T]he

judge who tried the case is best equipped to exam ne the issue of
whet her the new evidence would likely result in an acquittal.”).
Because the district court did not abuse its discretion in
concluding that Harris failed to establish all five elenents set

forth in Singh, we reject Harris’ argument on this issue.

| V.

Finally, Harris argues that several comments and deci sions
made by the district court evinced a bias agai nst himthat warrants
reversal of his conviction. Because Harris did not raise this
issue in the district court, our reviewis for plain error. See

Fed. R Cim P. 52(b); United States v. A ano, 507 U S. 725, 731-

32 (1993). To establish our authority to notice plain error,

Harris nmust show that an error occurred, that the error was plain,
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and that the error affected his substantial rights. See 4 ano, 507
U S at 732.

Al t hough Harris goes to great |lengths to identify comments and
deci sions nade by the district court that, in his view, evinced
i nproper bias against him Harris does not explain how, if at all,
those coments and decisions affected his substantial rights.
Under the third prong of the Aano plain-error test, therefore,
Harris has failed to denonstrate that this alleged error warrants

rever sal

V.
For the reasons stated above, we find no reversible error and

affirmHarris’ conviction.

AFFI RVED



