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PER CURI AM

Luci ano Arguet a- Rorer o appeal s fromhi s 78-nont h sent ence
entered pursuant to his guilty plea to illegal re-entry by a
deported fel on. On appeal, Argueta-Ronero argues that the district
court erred in failing to treat the Sentencing Guidelines as
advi sory and consider all factors of 18 U S.C A § 3553(a) (West

2000 & Supp. 2005), in light of the Suprene Court’s decisions in

Bl akely v. Washington, 542 U S. 296 (2004) and United States v.
Booker, 125 S. C. 738 (2005).

Argueta-Ronmero did not raise the sentencing issue at
trial, thus he nust denonstrate plain error. Fed. R Cv. P
52(b). To denonstrate plain error, a defendant nust establish that
error occurred, that it was plain, and that it affected his

substantial rights. United States v. O ano, 507 U S. 725, 731-32

(1993); United States v. Hughes, 401 F.3d 540, 547-48 (4th Gr.

2005). If a defendant establishes these requirenents, the court’s
“discretion is appropriately exercised only when failure to do so
would result in a mscarriage of justice, such as when the
defendant is actually innocent or the error seriously affects the
fairness, integrity or public reputation of judicial proceedings.”
Hughes, 401 F.3d at 555 (internal quotation marks and citation
omtted).

In United States v. White, 405 F. 3d 208 (4th Cr. 2005),

this court determ ned that i nposing a sentence under the guidelines



as mandatory was error that was plain. 405 F.3d at 216-17.
However, the court in Wite then discussed the third prong of the
plain error analysis. |n determ ning whether an error affected the
defendant’ s substantial rights, the court reasoned that “the error
of sentencing a defendant under a mandatory gui del i nes regi ne” was
not an error for which prejudice woul d be presuned. 1d. at 219-20,
224. Rather, the defendant bears the burden of show ng that this

error prejudiced him or affected the outconme of the district
court proceedings.’” 1d. at 223 (quoting d ano, 507 U.S. at 734).
In maki ng this determ nation, the court nust consider the standard

in Kotteakos v. United States, 328 U. S. 750, 765 (1946): “whether

‘after pondering all that happened w thout stripping the erroneous

action fromthe whole, . . . the judgnent was . . . substantially
swayed by the error.’” Wite, 405 F.3d at 223 (citations and
footnotes omtted). Here, Argueta-Ronero provides no non-

specul ative basis for concluding that the treatnment of the
Guidelines as mandatory affected the selection of the sentence
i nposed. The district court did not nake any statenents indicating
that it wished to i npose a sentence bel ow the gui deline range and
in fact discussed that the md-range sentence was appropriate
because Argueta-Ronero had been in effect deported tw ce and that
t he sentence was fair.

We therefore conclude that Argueta-Ronero did not carry

his burden and the sentence should be affirmed. Accordingly, we
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affirm Arguet a- Ronero’ s sentence. W dispense with oral argunent
because the facts and | egal contentions are adequately presented in
the materials before the court and argunment would not aid the

deci si onal process.
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