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PER CURI AM

Shonat e Henby- Br own appeal s her convi ction for conspiracy
to commt bank fraud in violation of 18 U.S.C. 88§ 371, 1344 (2000),
and the 58-nonth sentence i nposed. She contends on appeal that the
i ndi ctment was defective for failing to name a federally insured
financial institution as the entity that was defrauded and t hat her

sentence is unconstitutional in light of United States v. Booker,

125 S. &. 738 (2005). For the reasons that follow, we affirm
Henmby- Brown’ s conviction, but vacate the sentence and renmand to
district court for resentencing.

Henmby- Brown was enpl oyed by Wreless Retail, a cellular
phone store. In the course of her enploynent, Henby-Brown had
access to nanes, social security nunbers, dates of birth, and bank
account nunbers for various custonmers of Wreless Retail. Henby-
Brown began to provide Levert Carke with the personal information
of Wreless Retail’s customers. C arke then used this information
to establish fraudulent cellular phone accounts and to activate
stolen cell phones either for his own use or to sell to others.

Cl arke al so shared the information received from Henby-
Brown with Deirdra Reid and Abraham Smith, who used the information
in other fraudulent schenes. Specifically, the personal and
financial information provided by Henby-Brown was wused to

fraudulently activate lines of cellular phone service, obtain



credit cards, purchase several vehicles, rent an apartnent, and
pur chase and obtain financing for a house.
A presentence report was prepared, noting that Henby-

Brown’'s base offense |evel was 6. U.S. Sentencing Guidelines

Manual § 2B1.1 (2002). Wth a |l oss anbunt over $400, 000, 14 | evels
wer e added. USSG § 2Bl1.1(b)(1)(H). Two additional |evels were
added based on t he nunber of victinms of the of fense and another two
for the wunauthorized transfer and use of another individual’s
identification to produce another neans of identification. USSG
§ 2B1.1(b)(2)(A), (b)(9)(O(i).

At sentenci ng, Henby-Brown objected, pursuant to Bl akely

V. Washington, 542 U S. 296 (2004), to any enhancenent of her

sentence based on facts not found by a jury or admtted by her
The court overrul ed the objections and found t hat her of fense | evel
was properly conputed to be 24. Wth a crimnal history category
of I'l, Henmby-Brown’s guideline range was 57 to 60 nonths. USSG Ch.
5 Pt. A(Sentencing Table); see 18 U S.C. § 371

The court inposed a 58-nonth sentence. I n accordance

with this court’s decision in United States v. Hamoud, 378 F. 3d

426 (4th Cir.) (order), opinion issued by 381 F.3d 316, 353-54 (4th

Cr. 2004) (en banc), cert. granted and judgnent vacated, 125 S.

Ct. 1051 (2005), the court also i nposed an alternate sentence of 50

mont hs pursuant to 18 U. S.C A 8§ 3553(a) (West 2000 & Supp. 2005).



Henmby-Brown first challenges the sufficiency of the
i ndi ct ment under Booker. She asserts that FSB Funding —the only
financial institution identified in the indictnent with respect to
the bank fraud charge —was not insured by the Federal Deposit
| nsurance Corporation (“FDC"). Thus, she asserts that the
i ndi ct ment woul d not support a bank fraud conviction, and she could
not have commtted the federal crine of conspiracy to commt bank
fraud. Henby-Brown asserts that her conviction is invalid.

Because she raises this issue for the first tinme on

appeal, we review for plain error. See United States v. Cotton

535 U. S. 625, 631 (2002) (providing standard). Henby-Brown has not

shown plain error. See United States v. d ano, 507 U. S. 725, 731-

32 (1993). Notably, post-judgnent challenges to the sufficiency of
an indictment are reviewed liberally, indulging “every intendnent

in support of the sufficiency.” United States v. Fogel, 901

F.2d 23, 25 (4th Cr. 1990) (quoting Finn v. United States, 256

F.2d 304, 306-07 (4th Cr. 1958)). An indictnment will be deened
sufficient if it identifies the el enents of the of fense and i nforns
t he def endant of the charges against himso that he can prepare his

defense and be protected against double jeopardy. See United

States v. Jackson, 327 F.3d 273, 290 (4th Gr. 2003). Here, the

i ndi ctment adequately alleged the elenents of a conspiracy under

§ 371. See id.; United States v. Ellis, 121 F.3d 908, 922 (4th

Cr. 1997) (providing elenents).



Moreover, the wuncontroverted evidence at trial was
clearly sufficient to prove that Henby-Brown conspired to defraud
financial institutions that were FDI Cinsured. For exanpl e,
several vehicles were purchased by using information provided by
Henby- Brown t o obtain financi ng fromWchovia Bank, First Ctizen's

Bank, and Chase Minhattan Bank, all FDI G i nsured. See United

States v. Janati, 374 F.3d 263, 270 (4th Gr. 2004) (holding that

government nmay prove facts outside the overt acts alleged in the
indictnment). W therefore affirm Henby-Brown’ s conviction.

Henby- Brown al so argues on appeal that her sentence is
unconstitutional because it was enhanced based on the district
court’s factual findings as to the anmount of |oss, the nunber of
victims, and the use of the identification of others in the
production of other neans of identification. Because Henby-Brown
preserved this i ssue by objecting at sentencing to the presentence

report based upon Blakely, we review this issue de novo. United

States v. Mackins, 315 F.3d 399, 405 (4th Cr. 2003) (stating
standard of review). The challenged factual findings by the
district court judge resulted in the enhancenent of Henby-Brown’s
sentenci ng range under the guidelines as mandatory from 1 to 7
mont hs at base offense level 6, to 57 to 60 nonths at adjusted
of fense | evel 24.

In Booker, the Suprene Court held that the federal

sentencing guidelines’ mandatory scheme — which provided for



sentenci ng enhancenents based on facts found by the court —
violated the Sixth Anendnment. |1d. at 746. The Court renedied the
constitutional violation by maki ng the gui delines advisory through
the renoval of two statutory provisions that had rendered them
mandatory. 1d. at 746, 756-57. In light of the ruling in Booker,

we find that the district court conducted inpermi ssible fact

finding in determ ning Henmby-Brown’s sentence in violation of the
Si xth Amendnent.! Accordingly, we vacate Henby-Brown’s sentence
and remand this case to the district court for resentencing.? See

United States v. Hughes, 401 F.3d 540, 546 (4th Cr. 2005) (citing

Booker, 125 S. C. at 764-65, 767).
Accordi ngly, while we affirmHenby-Brown’s conviction, we

vacate her sentence and remand for resentencing. W dispense with

!As we noted in United States v. Hughes, 401 F.3d 540, 545 n. 4
(4th Gr. 2005), “[w e of course offer no criticismof the district
j udge, who followed the | aw and procedure in effect at the tinme of
[ Hemby- Brown’ s] sentencing.” See generally Johnson v. United
States, 520 U. S. 461, 468 (1997) (stating that an error is “plain”
if “the law at the time of trial was settled and clearly contrary
to the law at the tinme of appeal”).

2Al t hough the Sentencing Quidelines are no | onger nandatory,
Booker nmakes clear that a sentencing court nust still “consult
[the] CGuidelines and take theminto account when sentencing.” 125
S. . at 767. On remand, the district court should first
determ ne the appropriate sentencing range under the Guidelines,
maki ng all factual findings appropriate for that determ nation
Hughes, 401 F. 3d at 546. The court shoul d consi der this sentencing
range along with the other factors described in 18 U S C A
§ 3553(a), and then inpose a sentence. 1d. |If that sentence falls
out si de the CGuidelines range, the court should explain its reasons
for the departure as required by 18 U S. C A 8 3553(c)(2). I1d.
The sentence nust be “within the statutorily prescribed range and

reasonable.” |1d. at 547
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oral argunent because the facts and legal contentions are
adequately presented in the materials before the court and ar gunent

woul d not aid the decisional process.

AFFI RVED | N PART;
VACATED AND REMANDED | N PART




