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PER CURI AM

Terry Lanmont WIllians pled guilty to possession of a
firearmby a convicted felon, 18 U . S.C. § 922(g)(1) (2000), and was
sentenced to a termof fifty-four nmonths inprisonment.” WIIlians
seeks to appeal his sentence on the ground that the district court
erred by making factual findings that increased the guideline

sentence and violated the Sixth Anendnent under Blakely v.

Washi ngton, 124 S. C. 2531 (2004). The governnment asserts that
WIllians’ appeal should be dismssed pursuant to the waiver
provision in his plea agreenent. In his reply brief, WIIlians
contends that the waiver is not enforceable because the plea
agreenent contenpl ated t hat he woul d be sent enced under a nandatory
gui del i nes schene and, when he entered his guilty plea, WIIlians
could not foresee that the mandatory guidelines would be held

unconstitutional, as they were in United States v. Booker, 125 S.

Ct. 738 (2005). For the reasons explained below, we dismss the
appeal .
Under the terns of his plea agreenent, WIIianms agreed:

To wai ve knowi ngly and expressly all rights,
conferred by 18 U S.C. § 3742, reserving only
the right to appeal from an upward departure
from the guideline range that is established
at sentencing, and further to waive all rights
to contest the conviction or sentence in any
post-conviction proceeding, including one

"The court also pronounced an alternative non-guideline
sentence under 18 U . S.C. A § 3553(a) (West 2000 & Supp. 2005), a
termof five years inprisonnent.
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pursuant to 28 U S.C. 8§ 2255, excepting an
appeal or notion based wupon grounds of
i neffective assi st ance of counsel or
prosecutorial msconduct not known to the
Defendant at the tinme of the Defendant’s
guilty plea.

This court reviews the validity of a waiver de novo

United States v. Brown, 232 F. 3d 399, 403 (4th G r. 2000), and w ||

uphol d a wai ver of appellate rights if the waiver is valid and the
i ssue being appealed is within the scope of the waiver. Uni t ed

States v. Attar, 38 F.3d 727, 731-33 (4th Cr. 1994). A waiver is

valid if the defendant’s agreenment to the waiver was know ng and

voluntary. United States v. Mrin, 961 F.2d 493, 496 (4th Gr.

1992); United States v. Wssells, 936 F.2d 165, 167 (4th Cr.

1991) . Generally, if the district court fully questions a
def endant regarding the waiver of his right to appeal during the
Fed. R Cim P. 11 colloquy, the waiver is both valid and
enforceable. Wessells, 936 F.2d at 167-68. However, “the issue
ultimately is evaluated by reference to the totality of the
ci rcunstances and nust depend upon the particular facts and

ci rcunst ances surrounding that case.” United States v. Blick, 408

F.3d 162, 169 (4th Cr. 2005) (internal quotations and citations
om tted).

Here, the record reveal s that the district court accepted
guilty pleas from a nunber of defendants at a hearing conducted
pursuant to Fed. R Crim P. 11. The court conducted a thorough

Rule 11 inquiry. Al though the court did not address WIIians
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personal | y about the waiver provision in his plea agreenent, the
court warned the group of defendants, including WIllians, that a
wai ver of the right to appeal in a plea agreenent coul d be bi ndi ng.
Wien he was questioned personally by the court, WIIlians assured
the court that he had read and understood the pl ea agreenment which
he had si gned.

On appeal, WIlians does not clai mthat he was unawar e of
the waiver or its effect. Instead, he argues that his waiver was
not knowi ng and intelligent because he was not inforned that he was
agreeing to be sentenced under a sentencing schene that was | ater
hel d to be unconstitutional. He also contends that, if the waiver
is effective, his sentence constituted an upward departure fromthe
“relevant statutory maximum” i.e., the guideline range that would
have applied w thout the enhancenents adopted by the district
court. W are not persuaded that WIlians’ sentence constituted an
upward departure. Mreover, we recently held that a waiver of the
right to appeal contained in a plea agreenent that was accepted

before the Supreme Court’s decisionin United States v. Booker, 125

S. C. 738 (2005), was not invalidated by the change in the |aw

effected by Booker. Blick, 408 F.3d at 170-73. W concl ude that

Wl lians’ waiver of his right to appeal was know ng and vol untary,
that the sentence was within the scope of the waiver provision, and

that the waiver is enforceable.



We therefore dismss the appeal. W dispense with oral
argunment because the facts and |egal contentions are adequately
presented in the materials before the court and argunment woul d not

ai d the decisional process.

DI SM SSED



