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PER CURI AM

Mel esio Martinez-Hernandez appeals his conviction and
sixty-six nonth sentence inposed after he pleaded guilty to one
count of reentry by a deported alien after conviction of an
aggravated felony in violation of 8 US C § 1326(a), (b)(2)
(2000) . On appeal, Martinez-Hernandez asserts that he was
i nproperly sentenced under a mandatory guidelines! schenme in

violation of the Suprenme Court’s decision in United States V.

Booker, 125 S. Ct. 738 (2005). Because we find no plain error in
the determ nation or inposition of Martinez-Hernandez' s sentence,
we affirm

I n Booker, the Supreme Court applied the rationale of

Blakely v. Washington, 124 S. . 2531 (2004), to the federa

sent enci ng gui del i nes and hel d that the mandat ory gui del i nes schene
t hat provided for sentence enhancenents based on facts found by the
court violated the Sixth Arendnent. Booker, 125 S. Ct. at 746-48,
755-56 (Stevens, J., opinion of the Court). The Court renedi ed the
constitutional violation by severing and excising the statutory
provi sions that nandate sentenci ng and appel | ate revi ew under the
gui delines, thus making the guidelines advisory. [|d. at 756-57
(Breyer, J., opinion of the Court). Subsequently, in United

States v. Hughes, 401 F.3d 540, 546 (4th Cr. 2005), this court

held that a sentence inposed under the pre-Booker nmandatory

'U.S. Sentencing Guidelines Manual (“USSG') (2003).
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sent enci ng schenme and enhanced based on facts found by the court,
not by a jury (or, in a qguilty plea case, admtted by the
def endant), constitutes plain error. This error affects the
defendant’ s substantial rights and warrants reversal under Booker
when the record does not disclose what discretionary sentence the
district court would have inposed under an advisory guideline
schenme. Hughes, 401 F. 3d at 546-56. W directed sentencing courts
to cal cul ate the appropriate guideline range, consider that range
inconjunction wth other rel evant factors under the guidelines and

18 U S.CA § 3553(a) (West 2000 & Supp. 2005), and inpose a

sentence. |If a sentence outside the guideline range is inposed,
the district court should state its reasons for doing so. 1d. at
546.

Because Marti nez- Hernandez wi t hdrew hi s objections tothe
sentence calculations included in the presentence report and
adopted by the district court, we review the district court’s

sentence for plain error. United States v. O ano, 507 U S. 725,

732 (1993); Hughes, 401 F.3d at 547. Under the plain error
standard, Martinez-Hernandez nust show (1) there was error; (2)
the error was plain; and (3) the error affected his substantia
rights. dano, 507 U.S. at 732-34. Even when these conditions are
satisfied, we may exercise our discretion to notice the error only

if the error “seriously affect[s] the fairness, integrity or public



reputation of judicial proceedings.” Id. at 736 (internal
guotation marks omtted).

In determ ni ng whet her error occurred in
Marti nez- Hernandez’s sentencing, we note that Hughes also
recogni zed “that after Booker, there are two potential errors in a
sentence inposed pursuant to the pre-Booker nandatory guidelines
reginme: a Sixth Armendnent error, . . . and an error in failing to
treat the guidelines as advisory.” Hughes, 401 F.3d at 552. (n
appeal, Martinez-Hernandez does not raise any specific argunent
that his sentence was affected by a Sixth Amendnent error, but
asserts error in the application of the guidelines as a nandatory

sentencing determnant. In United States v. Wite, 405 F.3d 208

(4th Gr. 2005), this court determ ned that “even in the absence of
a Si xth Arendnent violation, the inposition of a sentence under the
former mandatory gui delines reginme rather than under the advisory
regime outlined in Booker is error” that is plain. 1d. at 216-17.
We al so concluded that, to satisfy the third prong of the plain
error test, an appellant nust denonstrate actual prejudice. [|d. at
217-24. \Wiite could not satisfy this requirenent, however, because
he could not establish that the application of the guidelines as
mandatory had an effect on “*the district court’s selection of the

sentence i nposed.’” |d. at 223 (quoting Wllianms v. United States,

503 U.S. 193, 203 (1992)).



Qur review of the district court’s remarks at the
sentencing hearing |l eads us to conclude that the district court’s
statenments do not support Mrtinez-Hernandez’ s argunent, but woul d
rat her require speculation by this court to determ ne whether the
district court would have i nposed a | esser sentence by treating the
gui delines as advisory. Wite, 405 F.3d at 223-25. Accordingly,
Marti nez- Hernandez cannot denonstrate that the district court’s
error? in sentencing himpursuant to a nandatory gui deli nes schene
affected his substantial rights.

We therefore affirm Martinez-Hernandez’ s conviction and
sent ence. We di spense with oral argunent because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.

AFFI RVED

W of course offer no criticismof the district court judge,
who followed the law and procedure in effect at the tine of
Marti nez- Her nandez’ s sent enci ng.
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