UNPUBLI SHED

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CI RCU T

No. 04-4953

UNI TED STATES OF AMERI CA,
Plaintiff - Appell ee,

vVer sus

JAMES EDWARD BYRD, |11,

Def endant - Appel | ant.

Appeal from the United States District Court for the Wstern
District of North Carolina, at Charlotte. Ri chard L. Voorhees,
District Judge. (CR-01-178)

Submtted: July 29, 2005 Deci ded: Septenber 15, 2005

Bef ore TRAXLER and DUNCAN, GCircuit Judges, and HAM LTQON, Seni or
Crcuit Judge.

Affirmed in part, vacated in part, and remanded by unpubli shed per
curiam opi ni on.

Randolph M Lee, Charlotte, North Carolina, for Appellant.
Gretchen C. F. Shappert, United States Attorney, Charlotte, North
Carolina; Any E. Ray, Assistant United States Attorney, Asheville,
North Carolina, for Appellee.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

James Edward Byrd, |I1l, appeals his conviction and
360-nmonth sentence inposed after the jury found him guilty of
conspiracy to distribute and possess with intent to distribute nore
than fifty grans of crack cocaine, in violation of 21 U. S.C. § 846
(2000). He contends that the evidence was insufficient to convict

him and, citing Blakely v. Washington, 542 U S. 296 (2004), and

United States v. Booker, 125 S. C. 738 (2005), asserts that his
sentence i s unconstitutional. W affirmByrd s conviction, vacate
Byrd' s sentence, and remand for resentencing.

Byrd contends that the evidence did not establish that he
entered into an agreenent to distribute crack cocaine with Terry
Lanont Huntl ey, a charged co-conspirator. W review de novo the
district court’s denial of a notion for judgnment of acquittal filed

pursuant to Fed. R Crim P. 29. United States v. Lentz, 383 F. 3d

191, 199 (4th Cir. 2004), cert. denied, 125 S. Ct. 1828 (2005).

VWere, as here, the notion was based on insufficient evidence
“[t]he verdict of a jury nust be sustained if there i s substanti al
evi dence, taking the view nost favorable to the Governnent, to

support it.” dasser v. United States, 315 U. S. 60, 80 (1942). W

have reviewed the trial testinony in the joint appendix and are
convinced that the evidence was sufficient to convict Byrd. See

United States v. Strickland, 245 F.3d 368, 384-85 (4th Gr. 2001)

(di scussing el enments of offense); United States v. MIIls, 995 F. 2d




480, 485 n.1 (4th Cr. 1993) (“[E]Jvidence of a buy-sel
transacti on, when coupled with a substantial quantity of drugs,
woul d support a reasonable inference that the parties were
coconspirators.”).

Byrd al so asserts that his sentence is unconstitutional
in light of Blakely and Booker. Because Byrd preserved this issue
by objecting to the presentence report based upon Bl akely, our

reviewis de novo. See United States v. Mackins, 315 F. 3d 399, 405

(4th Cr. 2003) (“If a defendant has nmade a tinmely and sufficient
Apprendi ['] sentencing objection in the trial court, and so
preserved his objection, we review de novo.”). Wen a defendant
preserves a Sixth Amendnent error, we “nust reverse unless we find
this constitutional error harm ess beyond a reasonabl e doubt, with
t he Governnent bearing the burden of proving harm essness.” 1d.

(citations omtted); see United States v. Wite, 405 F. 3d 208, 223

(4th GCir. 2005) (discussing difference in burden of proving that
error affected substantial rights under harnm ess error standard in
Fed. R App. P. 52(a), and plain error standard in Fed. R App. P
52(b)).

I n Booker, the Suprene Court held that the nandatory
manner in which the federal sentencing guidelines required courts
to i npose sentenci ng enhancenents based on facts found by the court

by a preponderance of the evidence violated the Sixth Amendnent.

'Apprendi_v. New Jersey, 530 U.S. 466 (2000).
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125 S. C. at 746, 750 (Stevens, J., opinion of the Court). The
Court renedied the constitutional violation by making the
gui del i nes advi sory t hrough the renoval of two statutory provisions
t hat had rendered themmandatory. 1d. at 746 (Stevens, J., opinion
of the Court); id. at 756-67 (Breyer, J., opinion of the Court).
Here, the district court sentenced Byrd under the
mandat ory federal sentencing guidelines and enhanced his sentence
based upon facts found by a preponderance of the evidence.
Specifically, the court established a base offense | evel of thirty-
si x based on a finding that Byrd was responsi ble for 874 grans of

crack cocaine. See U.S. Sentencing Guidelines Mnual ("USSG")

8§ 2D1.1(c)(2) (2003). The court also increased the base offense
| evel by two | evels under USSG § 3Al1.2(a). Under Booker, we find
that the 360-nonth sentence Byrd received violates the Sixth
Amendnment. W also conclude that the error is not harnmless in
light of the alternate sentence announced by the district court
bef ore Booker was deci ded. ?

Accordingly, we affirmByrd s conviction, vacate Byrd's

sentence, and remand for resentencing.® W dispense with ora

2Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th Gr. 2005), “[w e of course offer no criticismof the
district judge, who foll owed the | aw and procedure in effect at the
time” of Byrd s sentencing.

%Al t hough t he gui delines are no | onger nmandat ory, Booker makes
clear that a sentencing court nust still *“consult [the]
[g]uidelines and take theminto account when sentencing.” 125 S.
Ct. at 767 (Breyer, J., opinion of the Court). On remand, the
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argunent because the facts and |legal contentions are adequately
presented in the materials before the court and argunment woul d not

aid the decisional process.

AFFI RVED | N PART,
VACATED | N PART,
AND RENMANDED

district court should first determ ne the appropriate sentencing
range under the guidelines, nmaking all factual findings appropriate
for that determ nation. Hughes, 401 F. 3d at 546. The court should
consider this sentencing range along with the other factors
described in 18 U S.C. A § 3553(a) (West 2000 & Supp. 2005), and
t hen i npose a sentence. Hughes, 401 F. 3d at 546. |If that sentence
falls outside the guidelines range, the court should explain its
reasons for the departure as required by 18 U S.C. A 8 3553(c)(2)
(West 2000 & Supp. 2005). Hughes, 401 F.3d at 546. The sentence
must be “within the statutorily prescribed range and
reasonable.” |1d. at 547



