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PER CURI AM

Robert Edward Sills appeals his sentence of 235 nonths’
i nprisonment for a conviction following his guilty plea to one
count of conspiracy to distribute and possess with intent to
di stri bute cocai ne and cocai ne base in violation of 21 U. S.C. § 846
(2000) . Sills” attorney filed a brief pursuant to Anders V.
California, 386 U S 738 (1967), stating that he has reviewed the
record and has not found any neritorious grounds for appeal. In
his Anders brief, Sills’ counsel raised one issue related to the
calculation of Sills’ sentence: that the court violated Sills’ due
process rights in calculating his sentence based upon a |arge
quantity of drugs inproperly attributed to him Al though inforned
of his right to do so, Sills has not filed a pro se suppl enental
brief.

In accordance with the requirenents of Anders, we have
reviewed the entire record in this case, and we have found a
meritorious ground for appeal: that Sills’ sentence violated the

rul e announced in United States v. Booker, 125 S. C. 738 (2005).

In United States v. Hughes, 401 F.3d 540, 547 (4th Gr. 2005), we

held that when a sentence calculated under the Sentencing
Gui del i nes exceeds the maxi num sentence aut horized by facts found
by the jury alone or adm tted by the defendant, the defendant coul d
denonstrate plain error that warranted resentenci ng under Booker.

Because it is undisputed that the district court nade factua



determ nations beyond facts Sills admtted that increased his
sentence, we find plain error occurred and that Sills is entitled
to resentencing.® Accordingly, we affirm Sills’ conviction but
vacate his sentence and remand for resentencing “consistent with
the renedi al schene set forth in Justice Breyer’'s opinion for the

Court in Booker.”? 1d. at 544.

We dispense with oral argunment because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.

AFFI RVED | N PART;
VACATED AND REMANDED | N PART

Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th Cr. 2005), “we of course offer no criticismof the
district judge, who foll owed the | aw and procedure in effect at the
time” of Sills’ sentencing.

2Al t hough the Sentencing Quidelines are no | onger nandatory,
Booker nmakes clear that a sentencing court nust still “consult
[the] CGuidelines and take theminto account when sentencing.” 125
S. . at 767. On remand, the district court should first
determ ne the appropriate sentencing range under the Guidelines,
maki ng all factual findings appropriate for that determ nation
See Hughes, 401 F.3d at 546. The court should consider this
sentencing range along with the other factors described in 18
U S.C. 8 3553(a) (2000), and then inpose a sentence. 1d. |If that
sentence falls outside the CGuidelines range, the court should
explain its reasons for the departure as required by 18 U S. C
8§ 3553(c)(2)(2000). Id. The sentence nust be “within the
statutorily prescribed range . . . and reasonable.” 1d. at 546-47.
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