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PER CURI AM

W 1liam Sanford Gadd appeal s his 240-nonth sentence for
two counts of issuing false securities in the nanme of the United
States, in violation of 18 U . S.C. § 514 (2000), and two counts of
bankruptcy fraud, in violation of 18 U S.C. 88 152, 157 (2000).
Finding that the district court’s inposition of sentence violated
Gadd’s Sixth Amendnent right to trial by a jury, we vacate the
sentence and grant the Governnment’s notion to renmand for
resent enci ng.

Gadd first clainms on appeal that the district court erred
in calculating the loss Gadd intended to inflict on the various
victims of his fraudul ent schemes. Gadd clains that the district
court’s reliance on the face value of Gadd s fraudul ent demands
unr easonabl y exaggerat ed the | oss because such a financi al | oss was
not economcally feasible. We have specifically rejected this

claimunder simlar circunstances. See United States v. Mller

316 F. 3d 495, 499-502 (4th Cr. 2003). Accordingly, this claimis
nmeritless.

Gadd also clains that his sentence violated his Sixth
Amendnent right to trial by a jury. Because we conclude that the
district court’s application of the Sentencing Gui delines enhanced

Gadd’ s sentence on the basis of facts he did not admt and that



were not found by a jury beyond a reasonabl e doubt, we agree.” See

United States v. Booker, 125 S. . 738 (2005); United States v.

Hughes, 401 F.3d 540 (4th Cr. 2005). Accordingly, we vacate his
sentence and grant the Governnment’s notion to renmand for
resent enci ng.

Al though the Sentencing GGuidelines are no |onger
mandat ory, Booker mekes clear that a sentencing court nust still
“consult [the] Quidelines and take them into account when
sentencing.” 125 S. C. at 767. On remand, the district court
shoul d first determ ne the appropriate sentencing range under the
Guidelines, making all factual findings appropriate for that

det er m nati on. See Hughes, 401 F.3d at 546. The court should

consider this sentencing range along with the other factors
described in 18 U S. C. § 3553(a) (2000), and then inpose a
sent ence. Id. If that sentence falls outside the Guidelines
range, the court should explain its reasons for the departure as
required by 18 U S.C. 8 3553(c)(2) (2000). 1d. The sentence nust
be “within the statutorily prescribed range and . . . reasonable.”

Id. at 546-47.

“Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th Cr. 2005), “[w e of course offer no criticismof the
di strict judge, who foll owed the | aw and procedure in effect at the
time” of Gadd’ s sentencing. See generally Johnson v. United
States, 520 U. S. 461, 468 (1997) (stating that an error is “plain”
if “the law at the time of trial was settled and clearly contrary
to the law at the tinme of appeal”).
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We dispense with oral argunment because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.

VACATED AND REMANDED | N PART




