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PER CURI AM

Wal | ace Randol f Danner appeals from his conviction for
possession of a firearm by a convicted felon. Danner cont ends
that, at his Fed. R Crim P. 11 hearing, the district court erred
by failing to inform him of the applicable mninmm and maxi num
sentences to which he would be subject should he be classified as
an arnmed career crimnal. W affirm

Because Danner did not assert a violation of Rule 11 in
the district court, his claimis reviewed for plain error.! See

United States v. Vonn, 535 U. S. 55, 60-63 (2002) (applying plain

error standard of review where defendant noved to withdraw guilty
pl ea but did not assert Rule 11 error in the district court). Four
conditions nust be net before this court will notice plain error:
(1) there was error; (2) the error was plain under current |aw,
(3) the error affected substantial rights, typically neaning that
the error affected the outconme of the proceedings; and (4) the
error seriously affected the fairness, integrity, or public

reputation of judicial proceedings. United States v. Q ano, 507

U S. 725, 732-37 (1993).
Applying the plain error test, we hold that the district
court erred and that the error was plain. See Fed. R Cim P.

11(b) (1) (H), (1) (requiring district court to informdefendant in

Mhile Danner filed a notion to withdraw his plea, the notion
was based on ineffective assistance of counsel, not on a Rule 11
vi ol ati on.



open court about the applicable mninmm and maxi num sentences).
However, we further find that the error did not affect Danner’s
substantial rights.

To establish that a district court’s non-conpliance with
Rul e 11 had an effect on substantial rights, a defendant nust show
a reasonabl e probability that, but for the error, he woul d not have

entered the plea. United States v. Dom nguez Benitez, 542 U S. 74

(2004). Danner argues that he would not have pled guilty had he
known that he could be sentenced as an arnmed career crim nal

However, the record establishes that Danner was aware (from the
pl ea agreenent and the advice of his attorney) of the mandatory
m ni mumand maxi mrumsent ences applicabl e to arnmed career crim nal s;
he just believed that he was not an arnmed career crimnal. The
district court’s advice regarding arned career crimnal penalties
woul d not have changed Danner’s erroneous belief that Danner was
not an armed career crimnal and, hence, would not have affected

his decision to plead guilty.?

\Whet her Danner’s erroneous belief was due to ineffective
assi stance of counsel, his own failure to be forthcom ng about his
crimnal record, or an arguable issue of fact or law is not
apparent on the record. However, the reason for Danner’s m staken
belief is not relevant to the question of whether he would have
pled guilty had the district court properly conducted the Rule 11
hearing. By Danner’s own admission in his notion to withdraw his
pl ea, he pled guilty because he was confident that he woul d not be
classified as an arned career crimnal, not because he was unaware
that armed career crimnal status carried harsher penalties.
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Because Danner has not shown that, absent the court’s
error, he would not have pled guilty, he has failed to show that
the <court’s plain error affected his substantial rights.
Accordingly, we affirm W dispense with oral argunent because the
facts and legal contentions are adequately presented in the
materials before the court and argument would not aid the

deci si onal process.
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