UNPUBLI SHED

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUI T

No. 04-5056

UNI TED STATES OF AMERI CA,
Plaintiff - Appell ee,
ver sus
TODD ARTHUR LECADRE, a/k/ia Xavier FEric
Rodriguez, al/k/a Xavier Diaz, alkl/ia Xavier

Eric Rodriguez, Jr.,

Def endant - Appel | ant.

Appeal from the United States District Court for the Eastern
District of Virginia, at Newport News. Raynmond A. Jackson,
District Judge. (CR-04-88)

Subm tted: July 27, 2005 Deci ded: August 15, 2005

Bef ore W LKI NSON and NI EMEYER, Circuit Judges, and HAM LTON, Seni or
Crcuit Judge.

Affirmed in part, vacated in part, and remanded by unpubli shed per
curi am opi ni on.

James O Broccoletti, ZOBY & BROCCOLETTI, P.C., Norfolk, Virginia,
for Appellant. Paul J. McNulty, United States Attorney, Vincent L.
Ganbal e, Assistant United States Attorney, Tinothy R Mirphy,
Speci al Assistant United States Attorney, Newport News, Virginia,
for Appell ee.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

Todd Arthur Lecadre pled guilty, wthout a plea
agreenent, to conspiracy to possess with intent to distribute and
to distribute 50 or nore grans of crack cocaine, 21 U S.C. 8§ 846
(2000), and distribution of 52.3 grans of crack cocaine, 21 U S. C
§ 841 (2000). The district court sentenced Lecadre to 108 nont hs
i nprisonment on each count, to run concurrently. The court also
announced an alternative sentence, in the absence of the federal
sent enci ng gui delines, of 48 nonths inprisonnent on each count, to
run concurrently.

Lecadre has appeal ed, chall engi ng his sentence under the

Suprene Court’s decisionin United States v. Booker, 125 S. C. 738

(2005). We conclude that Lecadre is entitled to be resentenced
under Booker, as the Governnent concedes.” Although the Sentencing
Guidelines are no |onger nandatory, Booker nmkes clear that a
sentencing court nust still “consult [the] Guidelines and take them
i nto account when sentencing.” 125 S. C. at 767. On remand, the
district court should first determ ne the appropriate sentencing
range under the Guidelines, making all factual findi ngs appropriate

for that determ nation. See Hughes, 401 F.3d at 546 (applying

“Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th Cir. 2005), “[w e of course offer no criticismof the
di strict judge, who foll owed the | aw and procedure in effect at the
time” of Lecadre’s sentencing. See generally Johnson v. United
States, 520 U. S. 461, 468 (1997) (stating that an error is “plain”
if “the law at the tine of trial was settled and clearly contrary”
to the law at the tinme of appeal).
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plain error analysis to chall enge under Booker). The court should
consider this sentencing range along with the other factors
described in 18 U . S.C. §8 3553(a) (2000) and then i npose a sentence.
If that sentence falls outside the Guidelines range, the court
should explain its reasons for the departure as required by 18
U S.C. 8 3553(c)(2) (2000). 1d. The sentence nust be “within the
statutorily prescribed range and . . . reasonable.” |[d. at 547.
As Lecadre raises no other issues on appeal, we affirm
his conviction and vacate the sentence inposed by the district
court. We dispense with oral argument because the facts and | egal
contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.

AFFI RVED | N PART,
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