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PER CURI AM

Kanmal Mabrey pled guilty to being a felon in possession
of afirearm inviolation of 18 U S.C. §8 922(g)(1) (2000), and the
district court sentenced himto 188 nonths of inprisonnent, the
bottomof the applicable Sentencing Guidelines range. The district
court also announced an alternate sentence of 180 nonths, the
statutory mandatory m ni numsentence, if the Sentencing Quidelines
were advisory only. On appeal, Mabrey asserts that the district
court erred in classifying himas an arned career crim nal under 18
US CA 8 924(e) (West 2000 & Supp. 2005), that his sentence
viol ates the Si xth Anendnent because t he predicate of fenses used to
enhance his sentence were neither submtted to a jury nor admtted
by him and that the court erred by sentencing him under a
mandat ory Sent enci ng Gui del i nes schenme. Mabrey does not chal | enge
his conviction on appeal. W affirm Mabrey’ s conviction, vacate
Mabrey’s sentence, and remand for resentencing.?

Mabrey first asserts that the district court erred in
concl udi ng that his Maryl and conviction for second-degree burglary
qualified as a violent felony under 8 924(e). “[l]n reviewng a
district court’s application of [8 924(e)(1)], we reviewits |egal

determ nations de novo and its factual findings for clear error.”

Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th Gr. 2005), “[w e of course offer no criticismof the
district judge, who foll owed the | aw and procedure in effect at the
time” of Mabrey’ s sentencing.




United States v. Wardrick, 350 F. 3d 446, 451 (4th Gr. 2003), cert.

denied, 541 U S. 966 (2004). W recently stated that determ ning
whet her a prior felony qualified as a violent fel ony under § 924(e)

is alegal determnation. United States v. Thonpson, ~ F.3d __,

., 2005 W 2128957, at *1, *4 (4th GCr. Sept. 6, 2005)
(No. 04-4678).

In Taylor v. United States, 495 U S. 575 (1990), the

Suprene Court held that a defendant “has been convicted of burglary
for purposes of a 8 924(e) enhancenent if he is convicted of any
crinme, regardless of its exact definition or |abel, having the
basi c el ements of unlawful or unprivileged entry into, or remaining
in, a building or structure, with intent to commt a crine.” |1d.
at 599. Cenerally, a sentencing court need only consider the fact
of the prior conviction and the statutory definition of the prior
offense to determ ne whether the prior offense was a burglary
wi thin the neaning of § 924(e)(2)(B)(ii). Taylor, 495 U S. at 602.
| f, however, the statutory definition of the offense includes
conduct whi ch woul d not constitute burglary under 8 924(e), such as
unlawful entry into an autonobile, a boat, or a vessel, the court
may exam ne the indictnent or information and the jury instructions
to determne if the jury had to find all the elements of generic

burglary to convict the defendant. 1d. at 599, 602; see Shepard v.

United States, 125 S. . 1257, 1263 (2005) (holding that

sentencing court cannot |ook to police reports or conplaint
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applications to determ ne whet her prior offense is generic burglary
but may “examin[e] the statutory definition, charging docunent,
witten plea agreenent, transcript of plea colloquy, and any
explicit factual finding by the trial judge to which the def endant
assent ed” or “some  conparable judicial record of this
i nformation”).

Here, second-degree burglary in Maryl and has as el enents
the wunprivileged entry into a building for the purpose of
committing a crine. See Md. Ann. Code art. 27, § 30 (2000)
(prohibiting “break[ing] and enter[ing] the storehouse of another
with the intent to conmt theft”) (repeal ed 2002) (current version
at Mi. Code Ann., Crim Law § 6-203 (2002)); Mi. Ann. Code art. 27,
8 28(e) (2000) (defining storehouse) (repealed 2002) (current
version at M. Code Ann., Cim Law 8§ 6-201(h) (Supp. 2004)).
Because the state statutes cover conduct that does not constitute
generic burglary under Taylor, we next examine the state court
i ndi ct ment.

Al t hough Mabrey contends, as he did in the district
court, that the state court indictnent to which he pled guilty was
anbi guous, we disagree. The indictnent alleged that Mabrey
unlawful ly broke and entered into the “storehouse of Wodbridge
El ementary School.” (JA-1 at 26). By defining the storehouse as
Wbodbri dge El ementary School, the indictnment charged Mabrey with

unlawfully breaking and entering a building. Because the



second-degree burglary conviction satisfied the definition of
generic burglary set forthin Taylor, as determ ned by reference to
docunents approved in Shepard, we find that the conviction
qualified as a violent felony under § 924(e).? Thus, the district
court properly designated Mabrey as an arned career crim nal

Next, citing Blakely v. Washi ngton, 542 U. S. 296 (2004),

Mabrey contends that sentencing him as an arnmed career crimna
violated his Sixth Anmendnent rights. Because Mabrey raised this
issue in the district court, we review his claim de novo. See

United States v. Mackins, 315 F.3d 399, 405 (4th Cr. 2003)

(stating standard of review). Mabrey’'s argunent is foreclosed by
our decisions in Thonpson, _ F.3d at __, 2005 W. 2128957, at *2
n.2, *4, *6 (hol ding that nature and occasi on of offenses are facts
i nherent in convictions and those facts need not be alleged in

indictnment or submtted to jury), and United States v. Cheek, 415

F.3d 349, 350 (4th Cr. 2005) (holding that application of arned
career crimnal enhancenent falls wthin exception for prior
convictions where facts were undi sputed, making it unnecessary to
engage in further fact finding about a prior conviction). Thus,
there is no Sixth Arendnent error in this case.

Finally, Mabrey asserts that his sentence violates United

States v. Booker, 125 S. Ct. 738 (2005), because the district court

2Mabrey conceded that he had two other qualifying predicate
convi ctions.



sentenced hi munder a nmandatory Sentencing Qui delines schene. W
have held that treating the Guidelines as mandatory i s error under

Booker . United States v. Wite, 405 F.3d 208, 216-17 (4th Gr.

2005) . Qur review of the record convinces us that there is a
nonspecul ati ve basis on which we could conclude that the district
court woul d have sentenced Mabrey to a | ower sentence had t he court
proceeded under an advisory Sentencing Guideline schene. See id.
at 223. Thus, we find that sentencing Mabrey under a nandatory
Sent enci ng Gui delines schene affected his substantial rights. See
id. (noting that substantial rights inquiry under plain or harmn ess
error is the sane and that only difference is who bears burden of
proof).

Accordi ngly, we vacate Mabrey’'s sentence and remand for
resentencing.® W also affirm Mabrey’s conviction. W dispense

with oral argunent because the facts and |egal contentions are

3Al t hough t he Gui delines are no | onger mandat ory, Booker nakes
clear that a sentencing court nust still “consult [the] Cuidelines
and take them into account when sentencing.” 125 S. C. at 767
(Breyer, J., opinion of the Court). On renmand, the district court
should first determ ne the appropriate sentenci ng range under the
Quidelines, making all factual findings appropriate for that
determ nation. Hughes, 401 F.3d at 546. The court shoul d consi der
this sentencing range along with the other factors described in 18
US CA 8§ 3553(a) (West 2000 & Supp. 2005), and then inpose a
sentence. Hughes, 401 F. 3d at 546. |If that sentence falls outside
t he Gui deli nes range, the court should explain its reasons for the
departure as required by 18 U S.C. A 8 3553(c)(2) (West 2000 &
Supp. 2005). Hughes, 401 F.3d at 546. The sentence nust be
“Wthin the statutorily prescribed range and . . . reasonable.”
Id. at 547.
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adequately presented in the materi als before the court and ar gunent

woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED I N PART,
AND RENMANDED




