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PER CURI AM

Perry E. Thornley, Jr., a Vernont inmate tenporarily
housed in a Virginia prison at the tinme of the events giving rise
to his suit under 42 U S. C. 8§ 1983 (2000), appeals the orders of
the magistrate judge granting summary judgnment to all but one
defendant and subsequently dismssing the conplaint wthout
prejudice as to the remaini ng defendant.

W have reviewed the record and conclude that the
magi strate judge properly granted summary judgnent to all
defendants other than Lt. Mtchell. Accordingly, we affirmthe
grant of sunmmary judgnent for the reasons stated by the magistrate

judge. See Thornley v. Johnson, No. CA-03-689 (E.D. Va. Jun. 24,

2004) .

We concl ude, however, that the magi strate judge erred in
di sm ssing the conpl ai nt because Thornl ey’ s i ncarceration prevented
him from being present on the scheduled trial date. W have
previously articulated a three-factor test for determning the
proper disposition of a prisoner’s conplaint when the prisoner’s

presence at trial is at issue. Mihanmad v. Warden, 849 F.2d 107

(4th Cr. 1988). In promul gating these factors, we encouraged
district courts to explain the basis for their decisionin order to
all ow effective appellate review 1d. In this case, although the
magi strate judge considered the lack of funds for transporting

Thornl ey or appointing counsel to represent himand the prejudice



to the defendant that would result from del aying the proceedi ngs
until Thornley is released fromprison, we are unable to discern
whet her, and to what extent, he considered the other factors.

We therefore vacate the order of the magistrate judge
di sm ssing Thornley' s conplaint as to Lt. Mtchell and remand for
reconsi derati on. W express no opinion as to the nerits of
Thornley’s conplaint. W dispense with oral argument because the
facts and legal contentions are adequately presented in the
materials before the court and argunent would not aid the

deci si onal process.
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