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PER CURI AM

Hassan Shabazz, a state prisoner, appeals the district
court’s order dismssing his 42 U.S.C. 8§ 1983 (2000) action w thout
prejudice for failure to prosecute.

On March 13, 2002, Shabazz filed his § 1983 conplaint in
the district court alleging that officers at Wallens Ridge State
Prison participated in unnecessary and inappropriate use of
firepower inside the prison. On June 16, 2004, the Defendants
filed a notion for summary judgnent. Shabazz was given notice

pursuant to Roseboro v. Garrison, 528 F.2d 309 (4th Gr. 1975), and

allowed twenty days to file a response. The Roseboro notice was
dated June 17, 2004; therefore, Shabazz had until July 7, 2004, to
file a response. See Fed. R Cv. P. 6(a).

On July 6, 2004, the Defendants filed a notion to
dismss. The district court provided Shabazz with Roseboro notice
t hat sane day and gave himtwenty days to respond to the notion to
di sm ss.

The record refl ects that Shabazz fil ed a response to both
the Defendants’ summary judgnment notion and notion to dismss
Shabazz dated his certificate of service attached to his response
to the notion for summary judgnent on July 5, 2004, which was a
federal holiday. The district court stanped Shabazz’ s response as
filed on July 9, 2004. By order dated July 13, 2004, the district

court dismssed Shabazz’s § 1983 action w thout prejudice for
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failure to respond to the Defendants’ notion for sumrary judgnent
within the allotted tine period.
On appeal, Shabazz clains his response is tinely under

Houston v. Lack, 487 U. S. 266 (1988). Under Houston v. Lack,

Shabazz’s response is deened filed as of the tinme he handed it to
prison officials for mailing. 1d. There is no evidence in the
record of when Shabazz rel ayed his response to prison officials for
mai | i ng ot her than Shabazz’s own certificate of service dated July
5, 2004. However, because Shabazz prepared his response on July 5,
2004, and the response was received in the district court for
filing no later than July 9, 2004, it appears that Shabazz nust
have rel ayed his response to prison officials for mailing no | ater
than the July 7, 2004 deadline. Accordingly, we vacate the
district court's order and remand to the district court to consider
Shabazz’ s response to the Defendant’s sunmmary judgnment notion and
notion to dismss. W express no opinion as to the district
court’s ultimate disposition of Shabazz’s clains. W dispense with
oral argunent because the facts and |egal contentions are
adequately presented in the materi als before the court and ar gunent

woul d not aid the decisional process.

VACATED AND REMANDED




