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PER CURI AM

Darryl Gen Riley seeks to appeal the district court’s
orders denying relief on his nmotion filed under 28 U S.C. § 2255
(2000) and his notion to reconsider. In these notions, Riley
attacked his life sentence pursuant to a jury conviction for
conspiracy to distribute powder and crack cocaine (count one).?
Riley raised six clains of ineffective assistance in the district
court, each of which was denied. On appeal, he raises three of
those clains, alleging counsel was ineffective because: G ound
Three, counsel failed to object to the adm ssion of a gun adm tted
at trial; Gound Five, counsel failed to object to a sentencing
enhancenent for a | eadership role in the of fense; and, G ound Si X,
counsel failed to argue that his sentence was erroneous under

Apprendi v. New Jersey, 530 U.S. 466 (2000). The district court

denied relief on all the clainms, dismssed Riley's 8§ 2255 noti on,
and denied his nmotion to reconsider. Thereafter, however, the
district court granted Riley a certificate of appealability on
G ound Si x.

W previously denied Riley’'s npotion to expand the

certificate of appealability to include Gounds Three and Fi ve, but

This court previously affirmed Riley’s conviction for count
one, but remanded for resentencing. See United States v. Riley,
Nos. 01-4106, 01-4150, 01-4204, 2001 W 1261926 (4th Cr. Cct. 22,
2001) (unpubli shed).




we appointed counsel to represent Riley on appeal from the
di sm ssal of Gound Six.?

Cting Blakely v. Washington, 124 S. C. 2531 (2004), Riley

argues that the | awer who represented hi mat resentencing rendered
i neffective assistance by failing to adequately argue that Apprendi
prohi bited the judge frombasing his sentence on facts not found by
the jury. To prevail on a claimof ineffective assistance, R ley
must show (1) “that counsel’s representation fell below an

obj ective standard of reasonableness,” Strickland v. WAshi ngton,

466 U.S. 668, 688 (1984), and (2) “that there is a reasonable
probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different,” id. at 694.
Even if in the wake of Apprendi it would have been objectively
unr easonabl e for counsel to fail to object to judicial fact-finding
at sentencing, R ley cannot prevail on his ineffective assistance
cl ai m because his counsel did argue that all facts relevant to his
sentence shoul d have been proven to the jury beyond a reasonable
doubt rather than found by a preponderance of the evidence by the
judge. J.A 157-59. Accordingly, we affirmthe denial of relief
on Gound Six. W dispense with oral argunent because the facts
and |l egal contentions are adequately presented in the materials
before the court and argunment woul d not aid the deci sional process.

AFFI RVED

W& express our thanks to Riley's appointed counsel who
subm tted excellent briefs on appeal.



