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STAWMP, District Judge:

Petitioner, Lior Atuar, a/k/a ltamar Sinai, al/k/a Dani el Rozen
(“Atuar”), is wanted in the Republic of Turkey ("“Turkey”) on
charges related to the distribution of heroin. Fol |l owi ng the
certification of his extraditability by United States Magistrate
Judge R C arke VanDervort, petitioner Atuar filed a petition for
wit of habeas corpus with the United States District Court for the
Southern District of West Virginia at Beckley. Atuar’s petition
was denied, and he filed this appeal.

On appeal, Atuar contends that the certificate i ssued by the
magi strate judge was i nproperly based upon the coerced confession
of an all eged co-conspirator, Fahri Yasin (“Yasin”). Atuar argues
that adm ssion of coerced testinmony in an extradition hearing
vi ol ates the Due Process O ause of the United States Constitution,
Article 14 of the United Nations Convention Agai nst Hunman Torture
(“CAT"), and the United States’ extradition treaty wth Turkey.
Accordingly, Atuar maintains that his extraditionis not founded on
probabl e cause and requests that his case be remanded wth
instructions to grant habeas corpus relief.

For reasons stated below, we affirm the district court’s
finding of probable cause and deny the petitioner’s habeas corpus

petition.



l.

At uar and co-defendants Hasan Erkus (“Erkus”) and Yasin were
charged in an indictnent with selling, purchasing and acting as
internediate for the sale and purchase of heroin on May 3, 1991.
J.A 97.1

On May 11, 1991, a protocol was entered by Turkish police
i ndi cating that Atuar had been detained, but that he had escaped.
J.A 119.2 On May 12, 1991, one day after Atuar had escaped, Yasin
signed a witten confession explaining the alleged conspiracy and
detailing his efforts to hel p police catch Atuar before the escape.
According to the May 12, 1991 confession, Yasin told the Snuggling
| nquiry Bureau of Turkey on or after My 3, 1991, that Atuar

i ntended to purchase the heroin and would return to Turkey on My

The indictnent was issued on May 22, 1991 by the O fice of
Publ i ¢ Prosecutor agai nst Atuar and co-defendants Yasin and Erkus,
and it was addressed to t he Chai rman of the Penal Court in Antalya,
Tur key. Atuar is identified in the indictnent as “ltamar Siani.”
According to Turkish officials, Atuar went by the name *“Daniel
Rozen” for purposes of selling and buying heroin, and was

originally taken into custody under the name “ltamar Siani,” for
whi ch he had a false identification card. See J. A 123-25. In the
United States, Atuar went by the nane “Dani el Rozen.” See United

States v. Rozen, 250 F.3d 747 (11th Cr. 2001). An “Additiona
I ndictment” was issued June 4, 1991 for another co-defendant,
Ef r ahi m Dahan.

2A new warrant for Atuar’s arrest was issued on May 16, 1991
and again on May 5, 1992. J. A 121 and 123. The 1991 and 1992
warrants reflect Atuar’s use of aliases. The first is issued for
“Itamar Sinai” and the second for “Lior Atuar.” Follow ng these
warrants, Turkish officials included in their extradition request
a “Record of Identification Based on Photographs” show ng that
“Itamar Sinai” and “Lior Atuar” are, in fact, the sane individual
as stated above. J.A 124-126.
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10th or May 15th. J. A 133. Under Yasin's direction, Atuar
arrived at the Antalya Airport on May 10, 1991, was identified by
Yasin as a co-conspirator, and was taken into custody by Turkish
pol i ce.

Foll ow ng Atuar’s escape, Yasin appeared before Judge Hasan
Yasar Oktay and stated, “I Fahri Yasin am for 15 days in the
superi nt endence. By God! I am not well and healthy to give a
statenent.” J.A 127. According to Judge Cktay’'s “Exam nation
Protocol ,” Yasin was informed that heroin was taken fromthe trunk,
and he responded, “By God! | can say nothing.” J.A 127. Yasin
was then given his signed statenent from May 12, 1991, and he
responded, “By God! Sir, | cannot give a statenent.” |d.

On May 16, 1991, Yasin gave another statenent to the public
prosecutor in charge of prosecuting the all eged heroin conspiracy.
According to a record of the proceeding, a Turkish official
expl ained to Yasin the offense with which he was bei ng charged and
asked if Yasin had a defense. Yasin responded, “lI amnot in a
position to be exanmined.” J.A 134. Nevertheless, Yasin admtted
to owning the car that had contained the heroin in question.
However, Yasin did not admt to owning the heroin and only stated
that he returned to Antalya to buy a house. He stated that he knew
co- def endant Er kus because he had sold himfurniture. 1d.

On Decenber 17, 1991, Yasin appeared before the Ilzmr State

Security Court, and said, “My statenents which have been gi ven both



at the Procecutors [sic] office, at the Mnor Court of Petty
O fences [sic], both at the Antalya First Crimnal Court, which
gave a decision for inconpetency, are right. | accept all of
them” J.A 135. 1In the sanme testinony, Yasin identified Atuar
and remarked, “l have been kept 15 days in torture. | could not
flee. | wonder, how [Atuar] has fled.” J.A 137. Upon reading
the various evidence, testinony, and docunents supporting the
government’ s case agai nst Yasin, Yasin s attorney stated, “W do’ nt
[sic] accept the evidence which are [sic] against us.”

On March 20, 1992, the lzmr State Security Court issued a
deci sion regardi ng Yasin finding that Yasin was caught by police on
May 3, 1991, when he attenpted to retrieve his car which contai ned
heroin in the trunk. The State Security Court further found that
Atuar contacted Yasin to retrieve the heroin and that Atuar was
apprehended at the Antalya Airport. The State Security Court held
that Yasin s testinony was supported by statenents fromthe Dederman
Hotel garage caretaker and a night manager at the hotel, by
docunents related to a rental car from Avis under Atuar’s alias
“Sinai Itamar,” and by Yasin's relationship with Atuar. J.A 157.
The State Security Court then granted Yasin's request for reduction
in his sentence based on provisions in the Turkish Penal Code, and
sentenced Yasin to serve five years in prison and paynent of a
fine. J.A 167,

On July 11, 2003, the United States filed a conplaint on

behal f of Turkey seeking the extradition of Atuar pursuant to 18
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U S.C. 8§ 3184 and the Extradition and Mutual Assistance in Crim nal
Matters Treaty between the United States and the Republic of
Tur key. 3 The conplaint was based on a request by Turkey for
Atuar’s extradition. Turkey included with its request applicable
articles of the Turkish Crimnal Code, a | aboratory report on the
narcotics found in the trunk of Yasin's car, and records of
indictnments, hearings and court proceedings described above.
Turkey also included copies of photographs of Atuar for
identification purposes and submtted supplenental records
concerning Atuar’s identity, including the mnutes from Yasin's
testinony confirmng Atuar’s identity. J.A 84-171 and 186-209.*

Turkey’s extradition request was submtted to United States
Magi strate Judge VanDervort, along with a declaration of the
Attorney Adviser in the Ofice of the Legal Adviser for the

Departnment of State charged with the extradition of Atuar.® On

5The Extradition and Mitual Assistance in Crinmnal Matters
Treaty between the United States and the Republic of Turkey was
entered into force on January 1, 1981. See Treaty on Extradition
and Mutual Assistance in Crimnal Mtters, June 7, 1979, U.S. -
Turk., 32 U.S. T. 3111 (hereinafter “Extradition Treaty”).

“These docunents were provided in the original Turkish as well
as in English translation. The State Security Court Judge provided
a cover letter summarizing the case for extraditing Atuar as
detailed by the evidence submtted. See J.A 84-87.

°The parties stipulated, and we agree, that the United States
Magi strate Judge for the Southern District of West Virginia had
jurisdiction over the extradition hearing because at the tinme the
petition was formally filed against Atuar, he was incarcerated at
t he FCl - Beckl ey in Beaver, West Virginia. J.A 235; see Pettit v.
Wal she, 194 U.S. 205, 211 (1904) (extradition conplaint properly
brought where def endant resides). Atuar was sentenced to 70-nont hs
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Novenmber 19, 2003, United States Magistrate Judge VanDervort
conducted a hearing to certify Atuar’s extraditability pursuant to
18 U.S.C. § 3184.

I n oppositiontothe United States’ conplaint for extradition,
At uar attached a Novenber 13, 2003 affidavit fromYasin retracting
his 1991 identification of Atuar as a co-conspirator. In the
affidavit, Yasin stated that, following his arrest at the Antal ya
hotel, Turkish authorities had hung hi mby his hands, beaten him
deprived himof sleep and subjected himto electric shocks. Yasin
stated that he did not provide authorities with the nanes of “the
real person connected to the heroin,” fearing harmto his famly
and hinself from the actual perpetrators. Yasin stated that he
identified Atuar because he felt Atuar, as a citizen of a foreign
country, had a good chance of escaping Turkish authorities. Yasin
concluded in his affidavit that Atuar had nothing to do with the
heroin in the trunk of the car which served as the basis for
charges agai nst Atuar.

After considering Yasin s Novenber 2003 retraction, the United
States Magi strate Judge found that reasonable grounds existed to

believe that Atuar conmitted the crines with which he is charged in

incarceration with five years of supervised rel ease after pl eading
guilty to attenpting and conspiring to distribute cocaine in
violation of 21 U S.C. § 846. J.A 19. Atuar had been indicted in
the United States District Court for the Southern District of
Fl ori da under the assumed nane “Daniel Rozen.” 1d. H's sentence
was affirnmed by unpublished decision on February 16, 2001. See
Rozen, 250 F.3d at 747.
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Turkey, and therefore, issued a nenorandum opinion certifying
Atuar’s extraditability. Specifically, the magi strate judge held
t hat the Turki sh governnent had satisfied the docunentary and ot her
procedural requirenents of the Extradition Treaty with the United
States, and that Turkey had sustained its burden of establishing
probable cause to believe that Atuar comritted the alleged
violation of the Turkish Crimnal Code. Finally, the nmagistrate
judge issued a stay of the certification to enable Atuar to file a
petition for wit of habeas corpus within thirty days of that
court’s menorandum opi ni on.

Atuar filed a tinely habeas corpus petition with the United
States District Court for the Southern District of West Virginia
argui ng that the magi strate judge had i nproperly relied on coerced
testimony of co-defendant Yasin to find probable cause to certify
Atuar’s extradition. The district court reviewed the magistrate
j udge’s  opi nion, accepted the nmmgistrate judge' s factual
determ nations, found that Yasin’s testinony was |lawful |y adm tted,
and affirmed the magi strate judge' s finding of probabl e cause.

Atuar filed a tinely notice of appeal on Novenber 8, 2004.

.
A federal district court has jurisdictionto conduct alimted
review of an extradition proceeding pursuant to a petition for

habeas corpus. Fernandez v. Phillips, 268 U S. 311, 312 (1925);




see also Plaster v. United States, 720 F.2d 340, 347 (4th Grr.

1983). W review the district court’s final order denying the
petitioner’s habeas corpus petition pursuant to 28 US.C
§ 2253(a).

In a habeas corpus review of an extradition hearing, a court
consi ders whether the magistrate judge certifying the extradition
had jurisdiction, whether the treaty at issue covers the offense
charged and whet her there was conpetent evidence introduced at the
hearing “warranting the finding that there was reasonabl e ground to
believe the accused guilty.” Fernandez at 312. In addition, a
review ng court may consider whether the petitioner’s extradition

woul d violate certain constitutional rights. See Plaster at 349.

On appeal, the petitioner argues that the United States’
introduction of the coerced testinmnony of Yasin at Atuar’s
extradition hearing violated his due process rights under the
Constitution. In the alternative, the petitioner argues that a
magi strate judge i s bound by Article 15 of CAT, which bars evi dence
obtained by torture fromall judicial proceedings. Finally, the
petitioner argues that the introduction of coerced testinony
violates the Extradition Treaty, itself.

The petitioner concedes that the nmagistrate judge had
jurisdiction and that the crime for which extradition is sought is
covered by the Extradition Treaty. Accordingly, this Court’s
reviewis limted to considering the petitioner’s due process claim

and whether there was “any evidence” introduced at the hearing
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“warranting the finding that there was reasonabl e ground to believe
the accused guilty.” Fernandez at 312. Wen consi dering whet her
there was “any evidence,” we nust determ ne whether evidence
establishing probable cause at an extradition hearing mnust pass

must er pursuant to our Constitution or Article 15 of CAT

[T,

W first turn to the petitioner’s constitutional argunent,
which relies on the Fifth Anmendnent’s due process clause. The
Suprene Court warns that “any rul e of constitutional |awthat would
inhibit the flexibility of the political branches of governnent to
respond to changing world conditions should be adopted only with

the greatest caution.” Mithews v. D az, 426 U S. 67, 81 (1976).

Nevertheless, we have 1Ilong held that foreign policy
inplications of a refusal to extradite are insufficient to divest
this court of its authority to grant habeas corpus relief when a
petitioner’s valid constitutional rights would be violated by
extradition. Plaster at 350. Keeping these obligations in mnd,
we review the nature of the Fifth Arendnent protections avail abl e

to Atuar in this case.

A
In determining that Atuar’s constitutional rights were not

violated, the district court relied primarily on United States v.
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Ver dugo- Urqui dez, 494 U. S. 259 (1990), a Fourth Anmendnent case.

Thus, the district court focused on the fact that the testinony
whi ch Aut uar sought to exclude was obtained froma non-citizen by

Turki sh officials operating in Turkey. However, Verdugo-Urquidez

specifically distinguishes Fourth Amendnent protections fromFifth
Amendnent protections, “which [were] not at issue in [that] case.”
Id. at 264. Where the Fourth Anmendnent prevents unreasonable
searches and sei zures by governnent agents presunably acting in the
field, the Fifth Anmendnent is fundanentally a “trial right,” and
protects an i ndividual fromadm ssion of certain evidence at trial.
Id.

Here, the petitioner relied, and continues to rely, on the
Fi fth Anendnent, arguing that the constitutional violation occurred
when coerced testinony was introduced by the United States in an
extradition hearing conducted within our federal court system

Accordi ngly, we do not believe that Verdugo-Urquidez is dispositive

of Atuar’s Fifth Amendnent claim and we nust turn to the Fifth
Amendnent, itself, to determ ne whether the petitioner’s argunent

has nerit.

B

The Fi fth Arendnent protects “any person” frombeing “deprived

of life, liberty, or property, w thout due process of law” U S

12



Const. anend. V.°® Despite the plain neaning of the phrase, “any
person,” the Court has consistently held that the Fifth Arendnent
is generally inoperative beyond territory over which the United
States exercises “plenary and exclusive jurisdiction.” Rasul v.

Bush, 542 U. S. 466, 1295 S. C. 2686 (2004); see also Johnson v.

Ei sentrager, 339 U S. 763, 783 (1950); Verdugo-Urquidez at 269.°

However, an alien within the United States’ plenary and excl usive
jurisdiction enjoys Fifth Anendnent protections, “[e]ven one whose
presence in this country is unlawful, involuntary, or transitory

VT Mat hews v. Diaz, 426 U.S. at 77; see also Wng Wng v.

United States, 163 U S. 228, 238 (1896)(aliens “within the

territorial jurisdiction” of the United States are protected by the
due process clause). Accordingly, Atuar, who is subject to
statutory proceedings against himin the United States, enjoys
certain due process protections. |1d.

The petitioner urges us to adopt an exclusionary rul e based on

The Fifth Anmendnent also protects a defendant from being
“conpelled in any crimnal case to be a witness against hinself.”
This right is not at issue here because Atuar is not seeking to
suppress his own confession.

"W recogni ze that the Court has left open the possibility
that both Fourth and Fifth Arendnent protections coul d be extended
to an alien in a foreign |land where the person at issue had
significant connections to the United States at the tinme the
al l eged violation occurred. Central to the holding in Verdugo-
U quidez was the fact that the defendant “had no previous
significant voluntary connection with the United States.” 1d. at
271 (enmphasi s added). The defendant does not argue that Yasin had
any connections with the United States when he was allegedly
tortured, and therefore, we need not address this issue here.

13



our Constitution against the introduction of coerced testinony in
an extradition hearing. Wile we acknow edge that a mmagistrate
judge should consider all relevant «circunmstances surrounding
evi dence in certain circunstances as di scussed bel ow, we decline to
read the general requirenments of due process to require the
application of an exclusionary rule in this instance.

As a general principle, due process prohibits the United
States fromusing involuntary statenents in a crimnal proceeding
t hat were obtained through torture or other mstreatnent. Jackson

v. Denno, 378 U S. 368, 377 (1964); see also In Re Guantanano

Det ai nee Cases, 355 F. Supp. 2d 443, 447 (D.D.C 2005). However,

an extradition hearing is not a “crimnal proceeding.” Desivlav.
D Leonardi, 181 F.3d 865, 868 (7th GCr. 1999)(noting that
extradition hearings are handl ed pursuant to civil rules); United

States v. Yousef, 327 F.3d 5, 142 n.66 (2d Cr. 2003)(not a

crimnal proceeding); Martin v. Warden, Atlanta Penitentiary, 993

F.2d 824, 828 (11th Gr. 1993)(noting that neither the Federa
Rul es of Crimnal Procedure nor the Federal Rules of Evidence are
applicable to extraditions). By distinguishing between an
extradition hearing and a crimnal proceeding, courts have
consistently held that an accused is not afforded certain

constitutional rights in an extradition hearing.?

8For exanple, the Sixth Anendnent right to a speedy trial does

not apply to extradition proceedings. Martin at 829; Sabatier v.

Dabroski, 586 F.2d 866, 869 (1st Cir 1978); Jhirad v. Ferrandina,

536 F.2d 478, 485 n.9 (2d GCr. 1976). Moreover, certain evidence
14




Wi | e an accused has certain due process rights in extradition
proceedi ngs, ° such proceedings are not designed to determ ne the
guilt or innocence of the accused, and therefore, certain due

process protections are sinply not applicable. Merino v. United

States Marshal, 326 F.2d 5, 12 (9th G r. 1963); Sayne v. Shipley,

418 F.2d 679, 685 (5th Gr. 1969); see also Colenman v. Burnett, 477

F.2d 1187, 1201-02 (D.C. Cr. 1973). Extraditi on hearings have
never required evidence sufficient to convict and are limted to

est abl i shing probabl e cause. Peroff v. Hylton, 542 F. 2d 1247, 1249

(4th Cr. 1976)(certification of extradition consists of aninquiry
into presence of probable cause).!® Instead, a nmagistrate judge

conducting an extradition certification proceeding |ooks for

ordinarily excluded in a crinmnal proceeding nay be admtted in an
extradition hearing. Bovio v. United States, 989 F.2d 255 (7th
Gr. 1993) (acconplice testinmony and hearsay admssible in
extradition hearing); Minero v. Gegg, 164 F.3d 1199 (9th Cir.
1999) (hear say evi dence adnmi ssible); United States ex rel. Klein v.
Mul ligan, 50 F.2d 687 (2d Cr. 1931)(evidence need not pass
technical rules governing admssibility in crimnal trials).
Finally, an accused cannot introduce evidence in the nature of a
defense, such as insanity, Charlton v. Kelly, 229 U S. 447, 462
(1913), or alibi, Desnond v. Eggers, 18 F.2d 503, 505-506 (9th Cr
1927) .

°An accused has a due process right to enforce the terns of a
pl ea bargain in the context of extradition. Plaster, 720 F.2d at
352 (prom se not to extradite); see also Geisser v. United States,
513 F. 2d 862, 864 (5th Cir. 1975)(prom se to use best efforts to
avoi d extradition).

¥ ndeed, the Extradition Treaty at issue in this case
specifically requires evidence submtted at a hearing to be “such
evi dence as, according to the |aws of the Requested Party, would
justify arrest and commttal for trial . . .” Extradition Treaty,
Art. 7, (1)(c).
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evi dence “sufficient to cause a person of ordinary prudence and

caution to conscientiously entertain a reasonable belief of the
accused’s guilt.” Colenman at 1201-02; Peroff at 1249.

As stated above, the Suprene Court has frequently “cautioned
agai nst expanding currently applicable exclusionary rules by
erecting additional barriers to placing truthful and probative
evi dence” before a jury. Connelly, 479 U S. at 166 (quoting Lego
v. Twoney, 404 U.S. 477, 488-489 (1972))(internal quotation marks
omtted). This warning applies with greater force in the context
of an extradition hearing where evidence is presented to a judge
rather than a jury. As this Crcuit has held, “cases involving a
conflict between the governnent’s power to extradite and an
i ndi vidual’s asserted constitutional rights are not well suited to
formalized proceedings in which rigid rules of evidence and
procedure are enployed.” Plaster at 349.

W therefore hold that, when reviewing a petition for
extradition for the purpose of certification, a magi strate judge is
not constitutionally barred fromconsidering evidence submtted by

the requesting state. See Collins v. Loisel, 259 U S. 309, 315-16

(1922) (evidence submtted through extradition request deened
truthful for determ ning probable cause); In Re Atta, 706 F. Supp.
1032, 1051 (D.N. Y. 1989)(“The court nust | ook at circunstances as
a whole to determ ne whether probable cause exists.”); see also

United States v. Kin-Hong, 110 F.3d 103, 120 (1st G r. 1997)(nere
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exi stence of unbiased hearing before independent judiciary
satisfies due process). O course, due process requires a
magi strate judge to consider such evidence in its proper context.
Atta at 1051; G1II at 1046.' In certain circunstances, due process
al so requires the magi strate judge to consi der evidence submtted
by the accused that expl ai ns or negates probabl e cause. See, e.q.,
Hooker v. Klein, 573 F. 2d 1360, 1369 (9th Cr. 1978); G 1| at 1046.

Here, Atuar’s extradition certification hearing was conducted
within the appropriate constitutional paraneters. Specifically,
t he magi strate judge correctly consi dered evi dence presented by t he
accused t hrough whi ch Atuar sought to explain the 1991 testinony of
Yasin. The nagistrate judge then explained his finding that the
1991 testinony was nore reliable than the 2003 retraction. This is

all that due process requires in an extradition hearing.

| V.
W now turn to the petitioner’s argunent that CAT applies to
excl ude evi dence presented by a foreign nation for the extradition
of an individual pursuant to the Extradition Treaty at issue in

this case. Specifically, the petitioner argues that the

"The probabl e cause standard in an extradition hearing is not
“toot hless.” Ki n-Hong at 121. Due process requires that the
magi strate judge weigh each piece of evidence offered by the
requesting country. See Bingham v. Bradley, 241 U S. 511, 517
(probable cause in extradition hearing requires “conpetent and
adequate evidence”); see also Kin-Hong at 121 (“a confession
obtained by duress is inherently unreliable and would be given
little weight even if the confession were authenticated”).
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affirmative | anguage of CAT's Article 15 does not require further
enabling legislation to effectively prohibit a court from
consi dering evidence obtained by torture. The petitioner contends
that the United States Senate’s non-sel f-executing declaration is
not controlling because (1) the Senate may only give advice and
consent, not change the terms of a treaty, and (2) even if the
Senate had the constitutional authority to declare CAT non-self-
executing, such a declaration is intended only to prevent a private
cause of action, and does not affect the United States’ obligation
under international law to refrain from considering certain
evi dence.

Even if CAT were self-executing, or at the very |east,
applicable as a constitutionally ratified treaty pursuant the

habeas corpus statute,'> the proscriptions set forth in CAT would

2This Circuit has previously rejected the argunent that 28
US C 8 2241 transforns the Geneva Convention, a non-self-
executing treaty, into a judicially enforceable “private right of
petition.” Handi v. Runsfeld, 316 F. 3d 450, 468-69 (2003), vacated
by Hanmdi v. Runsfeld, 124 US 507 (2004)(hereinafter “Handi I1").
However, Handi |1 vacated this Crcuit’s holding, finding that the
wit of habeas corpus “allows the Judicial Branch to play a
necessary role in maintaining this delicate bal ance of governance,
serving as the inportant judicial check on the Executive's
discretion in the real mof detentions.” 1d. at 2651. Wil e Handi
was reversed by Handi Il on constitutional rather than treaty
grounds, both the plurality and concurring opinions in Handi |1
relied, in part, on the non-self-executing Geneva Convention to

articulate the petitioner’s rights. See e.qg., Hanmdi Il at 2642
(relying on Ceneva Convention to find “detention may | ast no | onger
than active hostilities”) (plurality); 1id. at 2660 (holding
government required to show “detention conforns to the |aws of
war”) (Souter, J. and G nsburg, J., concurring). In Coldstar
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not help the petitioner in this case. Article 15 of CAT provides
in pertinent part:
any statement which is established to have been nade as
aresult of torture shall not be invoked as evidence in
any proceedi ngs, except against a person accused of
torture as evidence that the statenment was nade.
As a prelimnary natter, we recogni ze a possible anbiguity in the
magi strate judge’'s findings. Hi's opinion indicates that Yasin was

likely tortured at the time he gave certain testinony: “It is

evident from the docunents of proceedings in Turkey in 1991 that

M. Yasin was interrogated and tortured shortly after his arrest on
May 3, 1991, and at the tine he made his May 12 1991, statenent.”
J.A. 39 (enphasis added). However, the magistrate judge |ater
finds that “there is no evidence corroborating M. Yasin's
contention that he was subject to torture when he nade his

statement in May, 1991.” J.A 39.

(Panama) S. A v. United States, 967 F.2d 965, 969 (4th G r. 1992),

this Grcuit recognizes that all “treaties, even NSE treaties set
forth substantive rules of conduct . . . ,” though the latter do
not provide a defendant with a right of action. ld. at 968

(quoting Argentine Republic v. Anerada Hess Shipping Corp., 488
U S. 428, 442 (1989)) (enphasis added). Accordingly, we recognize
the possibility that a habeas corpus petition may require a court
to review a particular detention in Iight of a non-self-executing
but constitutionally ratified treaty. See Ogbudi nkpa v. Ashcroft,
342 F.3d 207, 218, n. 22 (3d Cr. 2003)(superceded by statute on
ot her grounds). As The Federalist states, “Laws are a dead letter
wi thout courts to expound and define their true neaning and
operation. The treaties of the United States to have any force at

all, must be considered as part of the awof the land. Their true
inport as far as respects individuals, nust, like all other |aws,
be ascertained by judicial determ nations.” The Federalist No. 22

(Al exander Ham | ton).
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In review ng the record, we do not believe that the petitioner
“established” that Yasin' s statenents were made “as the result of
torture” as required to invoke the protections of Article 15 of
CAT. Wiile we recogni ze that Yasin declared in open court that he
had been kept in torture for fifteen days, the context of his
statenents is inportant. At the tinme of the statenent, Yasin was
explaining to the Turkish <court his inability to escape.
Accordingly, the word is used idiomatically rather than literally,
and does not establish torture.

Moreover, Yasin confirmed his identification of Atuar before
public prosecutors, again before the Mnor Court of Petty O fenses
and again before the Antalya First Crimnal Court. J.A 137.
After his case was transferred to the lzmr State Security Court,
Yasin once again confirned his identification of Atuar. At this
time, Yasin was several nmonths renoved fromthe incidents of his
initial detention, he was represented by an attorney and his case
was reviewed by a three-judge panel. J.A 167. After review ng
Yasin’s testinony in light of the evidence presented at the
hearing, the lzmr State Security Court found Yasin's testinony
identifying Atuar to be conpetent, true and supported by the
evi dence. Id. In the context of an extradition hearing where
evi dence presented by the requesting country i s presuned conpet ent,

we nust give great weight to the factual determ nations of the
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three tribunals, whi ch i1ndependently reviewed evidence and

testinmony in Yasin's case. See Quinn v. Robinson, 783 F.2d 776,

815 (9th Cir. 1986).

The fact that Yasin waited el even years before retracting his
statement when he had several occasions to do so at an earlier date
is highly indicative that Yasin' s confession was not, in fact,
i nduced by torture. |In addition, because the extradition hearing
was conducted pursuant to a valid extradition treaty, the United
States magi strate judge is required to give appropriate weight to
State Penal Court’s review of Yasin's confession in which they
indicated that the facts were “confessed during interrogation,”
“verified by the records prepared by those authorized to serve as
public officials,” and “understood” to be “correct.” J.A 113.

Accordingly, we find in the alternative that Atuar’s
extradition hearing did not violate Article 15 of CAT, and that the

magi strate judge did not err in certifying Atuar’s extradition.

V.
Because we find that Atuar is not inprisoned in violation of
his rights under the United States Constitution or United Nations
Conventi on Agai nst Human Torture, we affirmthe final judgnent of

the District Court denying the Atuar’ s habeas corpus petition, for
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t he reasons stated above.

AFFI RVED

TRAXLER, G rcuit Judge, concurring:
| concur in parts I, Il and Ill of Judge Stanp’s opinion, as
well as the result reached in Part IV. However, | would reject

Atuar’s argunent that the lower court violated Article 15 of the
Convention Against Torture (“CAT") on the grounds that the CAT is
not sel f-executing.

“International treaties are not presuned to create rights that
are privately enforceable” in the absence of inplenenting

| egi slation from Congress. &oldstar (Panama) S.A. v. United

States, 967 F.2d 965, 968 (4th Cr. 1992). A self-executing treaty
is one that “evidences an intent to provide a private right of
action,” id., and therefore does not require “donestic |egislation

to give [it] the force of lawin the United States,” Trans

Wrld Airlines, Inc. v. Franklin Mnt Corp., 466 U S. 243, 252

(1984). Conversely, non-self-executing treaties “do not create
judicially-enforceable rights unless they are first given effect by

i npl ementing legislation.” Auguste v. Ridge, 395 F.3d 123, 132 n.7

(3d Gr. 2005); see United States v. Thonpson, 928 F.2d 1060, 1066

(11th Gr. 1991) (“[A] treaty nust be self-executing in order for
an individual citizen to have standing to protest a violation of

the treaty.”).
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On Cctober 27, 1990, when the Senate adopted a resol ution of
advice and consent to ratification of the CAT, it appended a
decl aration that the provisions of articles 1 through 16 of the CAT
are not self-executing. See 136 Cong. Rec. S17486-01, S17492
(1990). This declaration reflected the intent of the executive
branch as well. Presi dent Reagan, who signed the CAT, sent the
treaty to the Senate for approval with a statenent that “any
further i nplenentation” should be left “to the donestic | egislative
and judicial process” and recommended that the Senate therefore
adopt a declaration “that the provisions of Articles 1 through 16

of [the CAT] are not self-executing.” See Ogbudinkpa v. Ashcroft,

342 F.3d 207, 212 (3d Cir. 2003) (recounting ratification history
of the CAT). Thus, | would conclude that the CAT is not self-

execut i ng. See, e.qg., Raffington v. Cangem , 399 F.3d 900, 903

(8th Gr. 2005); Castellano-Chacon v. INS, 341 F.3d 533, 551 (6th

Cir. 2003); Saint Fort v. Ashcroft, 329 F.3d 191, 202 (1st GCr.

2003). Unlike Article 3 of the CAT, which Congress inplenented by
passi ng the Foreign Affairs Reformand Restructuring Act of 1998,

see Auquste, 395 F.3d at 132-33, Article 15 does not have

i npl enenting legislation. As aresult, | would hold that Atuar may

not seek judicial enforcenent of his CAT claim
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DUNCAN, Circuit Judge, concurring:
| concur in Judge Traxler’s opinion and concur in the

j udgnent .
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