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PER CURI AM

I n these consolidated appeal s, Appellants David Rollison
and Ti nothy Al exander appeal their sentences inposed after they
pl eaded guilty under a witten plea agreenment to various crines
related to their participation in an armed robbery of a North
Carolina jewelry store. They assert on appeal that their sentences

violated the Si xth Anrendnent under United States v. Booker, 125 S.

Ct. 738 (2005), and that they should be resentenced because the
Sent enci ng Qui del i nes were applied as nandatory. Finding no error
in their sentencing, we affirm

Both Appellants asserted at sentencing that their

gui del i nes sentencing violated the Constitution under Blakely v.

Washi ngton, 542 U. S. 296 (2004), so we review this issue de novo.
I n Booker, the Suprenme Court held that the “Sixth Amendnent is
viol ated when a district court, acting pursuant to the Sentencing
Ref orm Act and t he gui delines, inposes a sentence greater than the
maxi mum aut hori zed by the facts found by the jury alone.” United

States v. Hughes, 401 F.3d 540, 546 (4th Cr. 2005). The Court

remedi ed this constitutional violation by severing and exci sing the
statutory provisions that mandate sentencing and appellate review
under the guidelines, thus maki ng the guidelines advisory. United

States v. Booker, 125 S. C. 738, 756-57 (2005).

Contrary to the Appel |l ants’ argunents, the cal cul ati on of

t he Appellants’ crimnal histories under the Sentencing CGuidelines
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was not Sixth Amendnent error because the cal cul ati ons were based
upon their prior convictions. The Supreme Court reaffirmed in

Booker the prior conviction exception of Alnendarez-Torres V.

United States, 523 U S. 224 (1998). See Booker, 125 S. C. at 756

(“Any fact (other than a prior conviction) which is necessary to
support a sentence exceedi ng the nmaxi mum aut horized by the facts
established by a plea of guilty or a jury verdict nust be admtted
by the defendant or proved to a jury beyond a reasonabl e doubt.”).

VWhil e Justice Thomas' concurrence in Shepard v. United States, 125

S. C. 1254, 1263-64 (2005), expressed doubt about the future
viability of the exception, the exception is still good |aw. See

United States v. Cheek, 415 F.3d 349 (4th Cr. 2005) (holding that,

under the Sixth Amendnent, the fact of a prior conviction need not
be submitted to the jury or admtted by the defendant for it to
serve as the basis for a sentence enhancenent).

Nor does the application of the prior conviction
exception to these Appellants rai se any of the problens outlined in
Shepard. In Shepard, the Suprene Court instructed that Sixth
Amendnent protections apply to disputed facts about a prior
conviction. |1d. at 1262-63. The Appellants never disputed any
facts related to their prior convictions, so the district court’s
determ nation of their crimnal histories did not violate the Sixth

Amendnent. Cf. United States v. Washington, 404 F. 3d 834, 843 (4th

Cr. 2005 (finding that district court’s reliance on disputed



facts about the defendant’s prior conviction violated the
defendant’s Sixth Anmendnment right to trial by jury). This Court
has held that the nature and occasion of prior offenses are facts
inherent in the convictions that need not be alleged in the

indictment or submtted to a jury. See United States v. Thonpson,

_ F.3d ___, 2005 W 2128957 (4th Cir. Sept. 6, 2005) (No. 04-
4678). For these reasons, we find this issue is neritless.

As for the application of the Sentencing Guidelines as
mandatory, neither Appellant asserted this exact issue at
sentencing, so we review this issue for plain error. The Booker
Court concluded that even in the absence of a Sixth Amendnent
violation, the inposition of a sentence under the mandatory
gui delines reginme was error. Booker, 125 S. C. at 769; see also

United States v. Wiite, 405 F.3d 208, 216-17 (4th G r. 2005)

Hughes explained that sentencing under a nmandatory regine is “a

separate class of error . . . distinct fromthe Sixth Amendnent
claimthat gave rise to the decision in Booker.” Hughes, 401 F.3d
at 553. This Court recognized that “[t]his error . . . may be

asserted even by defendants whose sentences do not violate the
Sixth Amendnent.” 1d. Such is the case here. The district court
may have erred in sentencing these Appellants under the forner
mandat ory gui del i nes regi me, but the question is whether the error

was plain and shoul d be recogni zed by the Court.



To denonstrate plain error, a defendant nust establish
that error occurred, that it was plain, and that it affected his

substantial rights. United States v. dano, 507 U S. 725, 731-32

(1993); Hughes, 401 F.3d at 547-48. | f a defendant establishes
these requirements, the Court’s “discretion is appropriately
exercised only when failure to do so would result in a m scarriage

of justice, such as when the defendant is actually innocent or the

error seriously affects the fairness, integrity or public
reputation of judicial proceedings.” Hughes, 401 F.3d at 555

(internal quotation nmarks and citation omtted).

In Wiite, this Court determ ned i nposi ng a sentence under
t he gui delines as mandatory was error that was plain. Wite, 405
F.3d at 216-17. However, the Court in Wite then discussed the
third prong of the plain error analysis. In determ ning whether an
error affected the defendant’s substantial rights, the Court
reasoned that “the error of sentencing a defendant under a
mandat ory gui delines regine” was not an error for which prejudice
woul d be presuned. Id. at 219-20, 224. Rat her, the defendant
bears the burden of showng that this error prejudiced him or
“*affected the outconme of the district court proceedings.’” |d. at

223 (quoting dano, 507 US at 734). In making this

determ nation, the Court must consi der the standard i n Kotteakos v.

United States, 328 U. S. 750, 765 (1946): “whether ‘after pondering

all that happened wi thout stripping the erroneous action fromthe
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whole, . . . the judgnent was . . . substantially swayed by the

error.”” Wiite, 405 F. 3d at 223 (citations and footnotes omtted).

In White, this Court held that treating the guidelines as

mandatory was error and that the error was plain. |d. at 216-17.
The Court declined to presune prejudice, however, id. at 217-18,
and held that the “prejudice inquiry, therefore, is . . . whether

after pondering all that happened without stripping the erroneous

action fromthe whole, . . . the judgnent was . . . substantially
swayed by the error.” |d. at 223 (internal quotation marks and
citations omtted). To make this showing, a defendant nust

“denonstrate, based on the record, that the treatnent of the
gui delines as mandatory caused the district court to inpose a
| onger sentence than it otherw se woul d have i nposed.” |d. at 224.
Because the record in Wite provided no nonspecul ative basis
suggesting that the court would have sentenced the defendant
differently had the gui delines been advisory instead of mandatory,
this Court concluded that the error did not affect the defendant’s
substantial rights. [d. at 225.

The Appellants do not assert in any nonspecul ative way
how t heir sentences woul d have been different if the district court
sentenced t hemunder an advi sory guidelines regine. Thus, it would
only be speculation to conclude that the district court would have
sentenced themto a | ower sentence had it treated the guidelines as

nmerely advisory.



For these reasons, we affirmthe Appellants’ sentences.
We dispense with oral argunment because the facts and |egal
contentions are adequately presented in the materials before the

Court and argunent would not aid the decisional process.
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