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PER CURI AM
The Governnent appeals a sentence inposed on Gary Butler,
contending that the district court erred in sentencing Butler

pursuant to United States v. Booker, 125 S. . 738 (2005).

Finding no error, we affirm

l.
Butl er was convicted of conspiracy to possess with the intent
to distribute an unspecified quantity of cocaine. The | engt hy
hi story of this case is recited in previous opinions of this court.

See United States v. Butler, 67 Fed. Appx. 798, 799 (4th G r. 2003)

(per curian); United States v. Butler, No. 97-7299, 1999 W. 25555,

at **1 (4th CGr. Jan. 22, 1999) (per curiam.

Prior to Butler’s |atest resentencing, the Suprene Court
deci ded Booker, overruling our circuit precedent and hol di ng that
the Sixth Amendrment is violated when a district court, acting
pursuant to the Sentencing Reform Act (Act) and the federal
sent enci ng gui del i nes, inposes a sentence greater than the nmaxi mum

aut hori zed by the facts found by the jury alone. See United States

v. Hughes, 401 F.3d 540, 546 (4th Cir. 2005). Because the Act as
witten effectively gave the guidelines the force of | aw, the Court
recogni zed that applying the Act and the guidelines as witten
would result in Sixth Amendnent violations under certain

ci rcunst ances. See Booker, 125 S. . at 750-51. To renedy this

problem the Court severed and excised the provision in the Act
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mandat i ng sentenci ng i n conformance with the guidelines, see id. at
764 (severing and excising 18 U S.C A § 3553(b)(1) (West Supp
2005)), thereby rendering the guidelines “effectively advisory,”
id. at 757.1

In light of this change in the law, the district court
concluded that it was not bound to follow the nmandate from our
previ ous deci sion, which required i nposition of a 20-year gui deline
sent ence. Rat her, the district court sentenced Butler de novo
treating the guidelines as advisory and inposing a prison term of

14 years.?

.

The Governnent contends that the district court erred in
sentencing Butler to |l ess than the 20 years required by the nandate
of our |ast opinion because no exception to the “mandate rule”
applied. W disagree.

The mandate rule requires lower courts to “carry the nmandate
of the wupper court into execution and ... not consider the

guestions which the mandate laid at rest.” United States v. Bell,

5 F.3d 64, 66 (4th Gr. 1993) (internal quotation marks omtted).

The Court also severed 18 U.S.C A 8§ 3742(e) (West 2000 &
Supp. 2005), which nandated appellate review in conformance with
the guidelines. See Booker, 125 S. C. at 764.

The Governnent represents that, having conpleted his prison
sentence, Butler is subject to deportation any tinme upon the
conpl etion of the process for deportation conducted by the United
States Immgration and Custons Enforcenent.
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However, the trial court does retain discretion to reopen matters

laidtorest incertain “extraordinary circunstances,” nanely, upon
a showing “(1) ... that controlling legal authority has changed
dramatically; (2) that significant new evidence, not earlier
obtai nable in the exercise of due diligence, has cone to |light; or
(3) that a blatant error in the prior decision wll, if
uncorrected, result in a serious injustice.” 1d. at 67 (internal
guotation marks & alterations omtted).

Wiile it is true that our mandate required inposition of a
20-year sentence, the district court correctly ruled that an
exception to the mandate rule applied because there had been a
dramatic change in controlling sentencing | aw since we issued our
decision. After Booker, district courts are no longer required to

treat the guidelines as mandatory, but instead nust treat them as

advisory only. See United States v. Wiite, 405 F. 3d 208, 217 (4th

Cir. 2005). Thisrule directly affected Butler in that the 20-year
sentence ordered by our prior mandate was required only under the
mandat ory, not the advisory, regine.

The Gover nment mai ntai ns that Booker did not apply to Butler’s
case, which the Governnment contends was still on collateral review

when he was | ast sentenced. See United States v. Sanders, 247 F. 3d

139, 147-48 (4th Cir. 2001) (“New rules of constitutional crimna
procedure are generally not applied retroactively on collatera

review. ”). The CGovernnent’s argunent fails, however, because



collateral relief had been obtained by Butler years earlier when he
obt ai ned a vacatur of his original illegal sentence. Once the case
was remanded to the district court, Butler’s collateral review was
over; there was nothing left to review collaterally.

It could certainly be said that Butler was fortunate that the
district court twi ce sentenced hi mincorrectly, thus continuing his
case long enough for Booker to be decided before the |atest
sentence was i nposed. But, it is not wunusual for tenporal
happenstance to control whether a crimnal defendant receives the
benefit of a Suprene Court decision. And, Butler is no |ess
“deserving” of benefitting from Booker than are any of the other
def endants who happened to have been sentenced after Booker was
decided. The fact is that when Butler was sentenced, Booker had

al ready been decided, and that is all that matters.

In sum we affirmButler’s sentence.
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LUTTIG G rcuit Judge, dissenting:

| dissent. | believe, contrary to the mgjority, that this
case remains on coll ateral review and, as a consequence, Butler is
not entitled to the benefit of the Supreme Court’s decision in

United States v. Booker, 125 S. C. 738 (2005).




