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PER CURI AM

Robert C. Varnim appeals his sentence of forty-six
mont hs’ inprisonnent followng his guilty plea to one count of
robbery, in violation of 18 U S.C. § 2113(a) (2000). Varnims

counsel filed a brief pursuant to Anders v. California, 386 U S.

738 (1967), asserting there are no neritorious issues, but

gquestioning whether, under Blakely v. Wshington, 542 U S. 296

(2004), and United States v. Booker, 125 S. . 738 (2005),
Varnim s sentence was properly calculated by the district court’s
inclusion of an uncounsel ed 1996 sentence for “Crimnal Donestic
Violence” in determning Varnims crimnal history.” W affirm
As Varnimraises this issue for the first time on appeal,

reviewis for plain error. United States v. Evans, 416 F.3d 298,

300 (4th GCir. 2005). To establish that a Sixth Anendnent error
occurred during sentencing, a defendant who entered a guilty plea
must show that the district court inposed a sentence exceedi ng the
maxi mum al | owed based only on the facts to which he admtted. 1d.
However, this court has recogni zed an exception to the general rule
inthat a district court may enhance a sentence based on the “fact
of a prior conviction” regardl ess of whether or not it was admtted

to by the defendant or found by a jury. See United States v.

Thonpson, 421 F.3d 278, 282, 283-86 (4th Cr. 2005), petition for

"Varnim was notified of his opportunity to file a pro se
suppl emrental brief, but did not do so.
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cert. filed, USLW ___ (US Ot. 25 2005) (No. 05-7266).

Such enhancenent will not constitute Sixth Arendnent error if the
facts necessary to support the enhancenent “inhere in the fact of
conviction” rather than being “extraneous to it.” 1d. at 283.
Varnim objects to the inclusion of a 1996 sentence for
“Crimnal Donestic Violence” in the conputation of his crimna
history. Inits sinple form this crime constitutes a m sdenmeanor

puni shable by a fine of up to $500 or inprisonnment for “not nore
than thirty days.” S.C Code Ann. 8 16-25-30 (Law. Co-op. 2003).
The background note to USSG 8§ 4Al1.2 specifically allows the
inclusion of wuncounseled m sdeneanor offenses to the crimnal
hi story conmputation “where inprisonnent was not inposed.” This

commentary is consistent wwth caselawinterpreting the validity of

uncounsel ed m sdeneanor of fenses. See Al abama v. Shelton, 535 U. S.

654, 662 (2002) (concluding the Sixth Arendnent does not allow an
uncounsel ed m sdenmeanor convi ction which “end[s] up in the actual

deprivation of a person’s liberty”); Scott v. Illinois, 440 U. S

367, 373-74 (1979) (holding an uncounsel ed m sdenmeanor conviction
was valid only if fine was inposed in |ieu of incarceration).
Nevert hel ess, Varni mdoes not contest any facts about his
prior convictions. Wen the facts about the prior convictions are
undi sputed, there is no Sixth Amendnent error in utilizing the

prior convictions to enhance a sentence. See Thonpson, 421 F. 3d at

283; see also United States v. Cheek, 415 F.3d 349, 352-53 (4th
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Cir. 2005) (finding no Sixth Amendnent error in utilizing prior
convictions to enhance sentence when facts about prior convictions

are undi sputed), petition for cert. filed, USLW __ (US

Cct. 3, 2005) (No. 05-6904); United States v. Collins, 412 F.3d

515, 521-23 (4th Cr. 2005) (finding that when nature of prior
conviction is undisputed, the court makes no factual findings in
determining conviction was crinme of violence or controlled
substance of fense). Accordingly, we find that Varnim s argunent is
w thout nerit.

I n accordance with Anders, we have reviewed the entire
record for any neritorious issues and have found none.
Accordingly, we affirm Varnims conviction and sentence. Thi s
court requires that counsel informhis client, in witing, of his
right to petition the Suprene Court of the United States for
further review If the client requests that a petition be filed,
but counsel believes that such a petition would be frivol ous, then
counsel nmay nove in this court for leave to wthdraw from
representation. Counsel's notion nust state that a copy thereof
was served on the client. W dispense with oral argunent because
the facts and |l egal contentions are adequately presented in the
materials before the court and argunent would not aid the

deci si onal process.
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