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PER CURIAM:

Paul Graham seeks to appeal the district court’s order
dismissing his 42 U.S.C. § 1983 (2000) suit. We dismiss the appeal
for lack of jurisdiction because the notice of appeal was not
timely filed.

Parties in a civil action are accorded thirty days after
the entry of the district court’s final judgment or order to note
an appeal, Fed. R. App. P. 4(a) (1) (A), unless the district court
extends the appeal period under Fed. R. App. P. 4(a) (5), or reopens
the appeal period under Fed. R. App. P. 4(a) (6). This appeal

period is “mandatory and jurisdictional.” Browder v. Dir., Dep’t

of Corr., 434 U.S. 257, 264 (1978).

The district court’s order was entered on the docket on
November 30, 2006. Graham’s notice of appeal was dated January 6
and filed January 22, 2007. Because Graham’s notice of appeal
could be interpreted to allege that he had not received the
district court’s judgment, we previously remanded to the district
court for a determination of whether Graham was entitled to the
benefit of Rule 4 (a) (6) to reopen the time to file an appeal. The
district court found that Graham timely received the judgment, and
the case has now been returned to this court.

We review the district court’s denial of a Rule 4 (a) (6)

motion for abuse of discretion. Ogden v. San Juan County, 32 F.3d

452, 455 (10th Cir. 1994). The district court concluded that it



timely sent out the judgment, that Graham had received legal mail
during the relevant time period, and that the judgment was never
returned to the court. We find that the district court’s

conclusions were not an abuse of discretion. See James V.

Jacobson, 6 F.3d 233, 239 (4th Cir. 1993) (stating that abuse of
discretion may occur by failure to exercise discretion, failure to
take into account Jjudicially recognized factors constraining
exercise of discretion, or erroneous factual or legal premises).
Accordingly, we dismiss the appeal as untimely. We
dispense with oral argument because the facts and legal contentions
are adequately presented in the materials before the court and

argument would not aid the decisional process.

DISMISSED



