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NIEMEYER, Circuit Judge:

In Anderson v. Sara Lee Corp., 508 F.3d 181, 195 (4th Cir.

2007), we vacated that portion of the district court’s judgment
which dismissed with prejudice plaintiffs” fraud claim and which
granted Sara Lee summary judgment on breach of contract and
negligence claims, and we remanded those claims “for dismissal

without prejudice as preempted by the FLSA.” (Emphasis added).

We explained, “This will give the Class Members an opportunity

to pursue any FLSA claims they may possess.” 1d. Our mandate

thus remanded those claims “with instructions to dismiss without
prejudice those three claims as preempted by the FLSA.” Id.

On remand, the district court entered an order precisely as
we instructed. Having dismissed those claims, the court then
dismissed as moot plaintiffs” motion to Tfile an amended
complaint to assert FLSA claims on the ground that such a

disposition was required by our mandate to dismiss the claims.

Plaintiffs now claim 1in this second appeal that the
district court abused 1ts discretion, especially because the
dismissal order on remand would require them to Tfile a new
action that might well be barred by the applicable statute of
limitations. Sara Lee moved to dismiss this second appeal,

arguing that the district court’s dismissal without prejudice

was not a final judgment under Domino Sugar Corp. v. Sugar

Workers Local Union 392, 10 F.3d 1064, 1067 (4th Cir. 1993)
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(holding that a plaintiff may not appeal an order dismissing a
complaint without prejudice on a ground that could be cured by
amendment of the complaint). OFf course, 1If Sara Lee is correct,
the district court’s order was interlocutory, leaving open the
possibility of further proceedings.

The source of the problems presented iIn this case lies in
the lack of clarity of our earlier mandate, which was intended
to imply that the vacated claims be dismissed without prejudice
and with Jleave to allow the plaintiffs to file an amended
complaint that would purport to state claims under the FLSA.
Accordingly, we now vacate the district court’s judgment and
remand the three claims for breach of contract, negligence, and
fraud with 1instructions to dismiss those claims without
prejudice and with leave to file an amended complaint within a
reasonable time to assert any claims that plaintiffs may possess
under the FLSA.

VACATED AND REMANDED WITH INSTRUCTIONS




