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PER CURIAM: 
 
  Following a guilty plea, Tarvis Leviticus Dunham was 

convicted of using a firearm in relation to a crime of violence, 

assault with a deadly weapon during a bank robbery, and larceny 

of a motor vehicle through force or violence, in violation of 18 

U.S.C. §§ 924(c)(1), 2113(d), and 2119 (2006).  The district 

court sentenced Dunham to a total of 300 months’ imprisonment.  

Dunham appeals his sentence, contending that the prosecutor in 

his case committed misconduct by introducing a statement by the 

spouse of the carjacking victim as a victim statement during the 

sentencing hearing.  Dunham argues the spouse was not a “victim” 

under 18 U.S.C. § 3771(e) (2006), the prosecutor violated his 

due process rights by failing to provide advance notice of his 

intent to introduce the statement, and the prosecutor’s argument 

at sentencing improperly referenced the statement.  Finding no 

error, we affirm.  

  A claim of prosecutorial misconduct is reviewed “to 

determine whether the conduct so infected the trial with 

unfairness as to make the resulting conviction a denial of due 

process.”  United States v. Scheetz, 293 F.3d 175, 185 (4th Cir. 

2002) (internal quotation marks and citation omitted).  To 

prevail under this standard, Dunham must show that “the 

prosecutor’s remarks or conduct were improper and, . . . that 
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such remarks or conduct prejudicially affected his substantial 

rights so as to deprive him of a fair trial.”  Id.   

  The Crime Victims’ Rights Act (CVRA) defines a “crime 

victim” as “a person directly and proximately harmed as a result 

of the commission of a Federal offense.”  18 U.S.C. § 3771(e) 

(2006).  The current law does not definitively answer the 

question of whether the spouse was a victim of Dunham’s crimes, 

as defined by the CVRA.  See In re Antrobus, 519 F.3d 1123, 1125 

(10th Cir. 2008) (noting that “[t]his area of the law . . . is 

not well-developed and is evolving”).  The act does not limit 

the information a district court may hear at sentencing.  

Therefore, the prosecutor did not act in derogation of 

established authority by offering and then referencing the 

spouse’s victim impact statement.* 

  Dunham cites no authority for his additional 

contention that the prosecutor violated his right to due process 

by failing to give him advance notice of his intent to introduce 

the spouse’s statement.  Again, the prosecutor’s conduct was 

neither improper nor constituted prosecutorial misconduct.   

                     
* In the alternative, even if it is assumed the spouse was 

not a victim of Dunham’s crime, as defined by the CVRA, we would 
nevertheless conclude that the impact of his statement did not 
so infect the sentencing proceeding with prejudicial error as to 
warrant relief. 
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  Accordingly, we affirm the judgment of the district 

court.  We dispense with oral argument because the facts and 

legal contentions are adequately presented in the materials 

before the court and argument would not aid the decisional 

process. 

AFFIRMED 
 

 


