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PER CURIAM:

Peter C. Curnin appeals the district court’s order
dismissing with prejudice, for failure to prosecute, his action
brought on behalf of the United States under the qui tam
provisions of the civil False Claims Act, 31 U.S.C. 88 3729-3733
(2006) . This case was previously remanded to the district
court. Finding that the district court abused its discretion on
remand iIn dismissing Curnin®s complaint with prejudice, we
vacate the judgment and again remand for further proceedings.

A district court has the inherent authority to dismiss
a case fTor fTailure to prosecute, and Rule 41(b) “provides an

explicit basis for this sanction.” Doyle v. Murray, 938 F.2d

33, 34 (4th Cir. 1991). Because dismissal iIs a severe sanction,
the district court must exercise this power with restraint,
balancing the need to prevent delays with the sound public

policy of deciding cases on their merits. Dove v. CODESCO, 569

F.2d 807, 810 (4th Cir. 1978). This Circuit therefore requires
a trial court to consider four factors before dismissing a case
for failure to prosecute: “(1) the plaintiff’s degree of
personal responsibility; (2) the amount of prejudice caused the
defendant; (3) the presence of a drawn out history of
deliberately proceeding in a dilatory fashion; and (4) the

effectiveness of sanctions less drastic than dismissal.”



Hillig v. Comm’r of Internal Revenue, 916 F.2d 171, 174 (4th

Cir. 1990).

On remand, the district court applied the Hillig
factors, as iInstructed. As the district court noted, Curnin’s
complaint was filed under seal October 7, 2003, i1n accordance
with 31 U.S.C. 8§ 3730(b)(2) (2006). However, the district court
did not unseal the records and order Curnin to serve the
complaint until February 29, 2008, and initially dismissed
Curnin®s complaint on August 5, 2008. Under 31 U.S.C.
8§ 3730(b)(2):

A copy of the complaint and written disclosure of
substantially all material evidence and information
the person possesses shall be served on the Government
pursuant to Rule 4(d)(4) of the Federal Rules of Civil
Procedure. The complaint shall be filed iIn camera,
shall remain under seal for at least 60 days, and
shall not be served on the defendant until the court
so orders. The Government may elect to iIntervene and
proceed with the action within 60 days after it
receives both the complaint and the material evidence
and information.
31 U.S.C. § 3730(b)(2) (footnote omitted). IT the government
fails to iIntervene In a timely manner or fails to show good

cause, then the court may unseal the file and allow the relator

to prosecute the action. See United States ex rel. Siller v.

Becton Dickinson & Co., 21 F.3d 1339, 1344 (4th Cir. 1994).

By statute, then, Curnin was not permitted to serve
the defendants with the complaint until February 29, 2008, when

the district court so ordered. Because the district court’s



reasoning dismissing the action with prejudice erroneously
attributes to Curnin responsibility for the entirety of the
delay in the case since 2003, when, in fact, Curnin was not
permitted to serve the complaint from 2003 until February 2008,
we Find that the court abused its discretion In dismissing this
case.”

We therefore vacate the district court’s order
dismissing Curnin’s action with prejudice and remand this case
to the district court for further proceedings. We dispense with
oral argument because the facts and Ilegal contentions are
adequately presented i1n the materials before the court and

argument would not aid the decisional process.

VACATED AND REMANDED

Moreover, Curnin was not warned of the consequences of
failing to request a summons and serve the complaint on the
defendants or given the opportunity to respond prior to
dismissal with prejudice.



