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PER CURIAM:

The petitioners, three pesticide manufacturers holding
registrations from the Environmental Protection Agency for the
sale and use of the 1insecticides chlorpyrifos, diazinon, and
malathion, filed a petition In this court for the issuance of a
writ of mandamus directed to the National Marine Fisheries
Service, which issued a biological opinion concluding that those
insecticides will kill or damage Pacific salmonids and their
habitat. The petition asks us to require the Fisheries Service
to set aside its biological opinion and, in issuing a new one,
to consider all the data and utilize “the best scientific and
commercial data available,” as required by the Endangered
Species Act, 16 U.S.C. 8 1536(a)(2). The petitioners have filed
this petition as an alternative to their appeal from the
district court’s order dismissing their action to review the
biological opinion in the district court under the
Administrative Procedure Act, 5 U.S.C. 8§ 704.

In Dow Agrosciences LLC v. National Marine Fisheries

Service, No. 09-1968, _ F.3d __ (4th Cir. Mar. 2, 2011),
which we also decide today, we reverse the district court’s
order dismissing the petitioners’ suit under the Administrative
Procedure Act and remand the case for further proceedings in the

district court.



It is well established that “mandamus is a drastic remedy
that should only be used in extraordinary circumstances and may

not be used as a substitute for appeal.” In re Lockheed Martin

Corp., 503 F.3d 351, 353 (4th Cir. 2007). By reversing and

remanding Dow Agrosciences LLC v. National Marine Fisheries

Service to the district court, we have provided the plaintiffs
with an “adequate means of attain[ing] the relief [they]

desire[].” United States ex rel. Rahman v. Oncology Assocs.

P.C., 198 F.3d 502, 511 ((4th Cir. 1999). Moreover, because
mandamus is an extraordinary remedy, avoiding potential delay in
reviewing the biological opinion i1s not sufficient to warrant

issuance of the writ in this case.

For the foregoing reasons, we deny the petition.

PETITION DENIED




