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PER CURIAM:

The procedural and Tfactual background of this case is
discussed iIn our prior published order, iIn which, pursuant to
the Uniform Certification of Questions of Law Act, W. Va. Code
88 51-1A-1 through 51-1A-13, this Court certified to the Supreme
Court of Appeals of West Virginia the following question:

Does West Virginia law require that an arbitration

provision, which appears as a single clause in a

multi-clause contract, 1itself be supported by mutual

consideration when the contract as a whole is

supported by adequate consideration?

Dan Ryan Builders, Inc. v. Nelson, 682 F.3d 327, 327 (4th Cir.

2012). The West Virginia court accepted our request and

answered this question. Dan Ryan Builders, Inc. v. Nelson, No.

12-0592, 2012 WL 5834590 (W. Va. Nov. 15, 2012).

The West Virginia court recognized that litigants, such as
the plaintiffs iIn this case, often challenge the enforceability
of arbitration clauses that do not 1i1mpose equal duties to
arbitrate on both contracting parties. As the West Virginia
court noted, those litigants frequently challenge such
arbitration clauses on the ground that the clauses ‘“lack
consideration” or “lack mutuality of obligation.” 1d. at *6.

In accord with the majority of courts that have addressed
the 1i1ssue, the West Virginia court held that “West Virginia’s
law of contract formation only requires that a contract as a

whole be supported by adequate consideration.” Id. at *2, 6.
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Therefore, “a single clause within a multi-clause contract,”
here, the arbitration clause, “does not require separate
consideration.” Id. at *2. In view of the West Virginia
court’s holding, the district court’s contrary conclusion cannot
stand.

In 1ts answer to our certified question, the West Virginia
court further explained, however, that mutuality of obligation
or a lack thereof properly may be considered when a court
assesses whether a contract or term therein 1is unconscionable

under West Virginia law. Id. at *7. The West Virginia court

was careful to emphasize that any such review concerning
unconscionability requires an inquiry that i1s case-specific, and
cannot be conducted iIn a manner targeting arbitration provisions

for disfavored treatment. Id. at *9. Nevertheless, under West

Virginia’s unconscionability doctrine, a court “may decline to
enforce a contract clause-such as an arbitration provision-if
the obligations or rights created by the clause unfairly lack
mutuality.” Id.

In the present case, the parties disputed whether the
arbitration clause in this case was unconscionable under West
Virginia law. The district court did not rule on that issue.
Because the 1issue of unconscionability 1i1s a TfTact-specific
determination, we conclude that this 1issue 1s appropriately

decided i1n the Tfirst instance by the district court.
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Accordingly, we vacate the judgment of the district court, and
remand for further proceedings consistent with this opinion and
the opinion of the West Virginia court.

VACATED AND REMANDED




