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PER CURIAM: 

  Derrick Terrell Jones pled guilty, pursuant to a plea 

agreement, to one count of possession of more than five grams of 

cocaine base, in violation of 21 U.S.C.A. § 844(a) (West Supp. 

2011).  The district court sentenced Jones to fifty-one months 

in prison, followed by three years of supervised release, and 

levied a $100 special assessment.  Jones now appeals, contending 

that the district court erred when it failed to apply the 

provisions of the Fair Sentencing Act of 2010 (FSA) when 

imposing the sentence. Both Jones and the Government request 

that the sentence be vacated and the matter remanded for 

resentencing in conformity with the FSA.  Accordingly, we affirm 

Jones’s conviction, but we vacate Jones’s sentence and remand 

the case to the district court to permit resentencing.  By this 

disposition, however, we indicate no view as to whether the FSA 

is retroactively applicable to a defendant like Jones whose 

offenses were committed prior to August 3, 2010, the effective 

date of the Act, but who was sentenced after that date. We leave 

that determination in the first instance to the district court.*

                     
* We note that at Jones’s January 21, 2011 sentencing 

hearing, counsel for the defendant unsuccessfully argued for 
retroactive application of the FSA.  Nevertheless, in light of 
the Attorney General’s revised view on the retroactivity of the 
FSA, as well as the development of case law on this point in 
other jurisdictions, we think it appropriate, without indicating 
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  We dispense with oral argument because the facts and 

legal contentions are adequately presented in the materials 

before the court and argument would not aid the decisional 

process. 

AFFIRMED IN PART, 
VACATED IN PART, 

AND REMANDED 

                     
 
any view as to the outcome, to accord the district court an 
opportunity to consider the matter anew.  


