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PER CURIAM:

On October 25, 2010, Brian Edward Rivers pleaded
guilty, pursuant to a plea agreement, to possession with intent
to distribute five or more grams of cocaine base, In violation
of 21 U.S.C. § 841(a)(1), (b)(1)(B) (2006), and use and carry of
a TfTirearm during and 1iIn relation to, and possession 1iIn
furtherance of, a drug trafficking crime, in violation of 18
U.S.C. 8 924(c)(1) (2006). The charged criminal conduct
occurred on or about July 10, 2009. The district court
sentenced Rivers on February 15, 2011, to a cumulative term of
120 months in prison.

Rivers now appeals, claiming that the district court
erred when it failed to apply the provisions of the Fair
Sentencing Act of 2010 (FSA) 1in 1imposing his sentence. The
Government has filed a motion, with the consent of Rivers, to
remand to the district court for resentencing In accordance with
the amendments wrought by the FSA. We grant the motion and
accordingly vacate Rivers’ sentence and remand the case to the
district court to permit resentencing.

By this disposition, however, we do not indicate a
view as to whether the FSA is applicable to a defendant such as
Rivers, whose offense conduct occurred before the August 3, 2010

enactment of the FSA, but who was sentenced after that date. We



leave that determination in the first instance to the district
court.”

VACATED IN PART
AND REMANDED

*

We note that at Rivers’ sentencing hearing, counsel for
the defendant unsuccessfully argued for application of the FSA.
Nevertheless, in light of the Attorney General’s revised view on
the retroactivity of the FSA, as well as the development of case
law on this point 1i1n other jurisdictions, we think it
appropriate, without indicating any view as to the outcome, to
accord the district court an opportunity to consider the matter
anew.



