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PER CURIAM:

Stanley Smith pled guilty, pursuant to a written plea
agreement, to distribution of a quantity of cocaine base, 1In
violation of 21 U.S.C. 8§ 841(a)(1) (2006). The district court
sentenced Smith to 137 months” iImprisonment. Smith appeals.

Counsel has filed a brief pursuant to Anders v. California, 386

U.S. 738 (1967), questioning whether Smith’s sentence was
improper because the district court erroneously considered a
seven-year-old probation violation in calculating Smith’s
criminal history score and attributed to Smith an excessive drug
quantity. Smith was notified of his right to file a pro se
supplemental brief but has not done so. The Government moves to
dismiss the appeal based on the appellate walver provision 1in
Smith’s plea agreement. We dismiss in part and affirm in part.
We consider a defendant’s waiver of his appellate

rights de novo. United States v. Manigan, 592 F.3d 621, 626

(4th Cir. 2010). Where the Government seeks to enforce an
appeal waiver and there i1s no claim the United States breached
its obligations under the plea agreement, we generally will
enforce the waiver as to issues within its scope, iIf the record
establishes that the defendant”’s waiver was both knowing and

intelligent. United States v. Blick, 408 F.3d 162, 168-69 (4th

Cir. 2005). Our 1independent review of the record leads us to

conclude that Smith voluntarily and knowingly waived his right
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to appeal any sentence within the advisory Guidelines range
established by the district court prior to any departure or
variance, except for a properly preserved challenge to the
district court’s calculation of the applicable Guidelines range.
We further conclude that the sentencing issues raised In Smith’s
brief fall squarely within the scope of the appellate waiver and
observe that Smith has not preserved any challenges to the
court’s Guidelines range calculation. Accordingly, we grant the
Government”’s motion to dismiss in part and dismiss Smith’s
appeal of his sentence.

Although the waiver provision in the plea agreement
precludes our review of Smith’s sentence, the wailver does not
preclude our review of any errors in Smith’s conviction that may
be revealed by our review pursuant to Anders. In accordance
with Anders, we have reviewed the record iIn this case and have
found no meritorious 1issues fTor appeal. We therefore deny 1in
part the Government’s motion to dismiss and affirm Smith’s
conviction.

This court requires that counsel iInform Smith, 1In
writing, of the right to petition the Supreme Court of the
United States for further review. IT Smith requests that a
petition be Tfiled, but counsel believes that such a petition
would be frivolous, then counsel may move in this court for

leave to withdraw from representation. Counsel”’s motion must
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state that a copy thereof was served on Smith. We dispense with
oral argument because the facts and Ilegal contentions are
adequately presented 1in the materials before the court and

argument would not aid the decisional process.

DISMISSED IN PART;
AFFIRMED IN PART




