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PER CURIAM: 

  Derrick Keith Ussery, Sr., pled guilty to distribution 

of and possession with intent to distribute fifty grams or more 

of cocaine base, in violation of 21 U.S.C. § 841(a)(1) (2006).  

On appeal, Ussery asserts that the district court erred in 

counting a 2003 North Carolina conviction as a predicate offense 

for an enhanced punishment under 21 U.S.C.A. 

§§ 841(b)(1)(A), 851, and as a predicate felony for his career 

offender designation, because the sentence he actually received 

for the 2003 conviction was less than one year.  Ussery’s claims 

are meritless.  It is clear from the record that Ussery did not 

receive an enhanced sentence under § 841(b)(1)(A).  Further, 

Ussery has two uncontested predicate convictions that support 

his treatment as a career offender under U.S. Sentencing 

Guidelines Manual (“USSG”) § 4B1.1 (2010), even without the 2003 

conviction.  Finally, the 2003 conviction was properly 

considered as a predicate offense.  Accordingly, we affirm. 

  A “prior felony conviction,” for purposes of USSG 

§ 4B1.1(a), is a previous adult conviction “punishable by death 

or imprisonment for a term exceeding one year.”  USSG § 4B1.2, 

cmt. n.1.  Under the North Carolina Structured Sentencing Act, 

sentences are contingent on two factors: the designated “class 

of offense” and the offender’s “prior record level.”  N.C. Gen. 

Stat. § 15A–1340.13(b) (2009).  Ussery’s 2003 conviction was a 
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Class H felony, and he had a prior record level of IV at the 

time.  Sentenced in the presumptive range, Ussery’s maximum 

sentencing range was eleven to fourteen months.  N.C. Gen. Stat. 

§ 15A-1340.17(c)-(d) (2009).  Therefore, while Ussery was 

sentenced to only nine to eleven months, he was subject to a 

sentence greater than twelve months in prison.  This conviction 

accordingly qualifies as a “prior felony” within the meaning of 

§ 4B1.1 and as defined in USSG § 4B1.2.  See United States v. 

Simmons, 649 F.3d 237, 244-45 (4th Cir. 2011) (holding that a 

district court must look to whether a particular defendant could 

receive more than one year in prison based upon his offense 

class and prior record level to determine whether a prior North 

Carolina conviction may serve as a career offender predicate 

offense).   

  Therefore, Ussery’s sentencing challenges fail.  We 

affirm the judgment of the district court.  We dispense with 

oral argument because the facts and legal contentions are 

adequately presented in the materials before the court and 

argument would not aid the decisional process.   

AFFIRMED 

 


